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DEFENDANT BANCORPSOUTH BANK’S MOTION FOR SUMMARY JUDGMENT

BancorpSouth Bank' (“BancorpSouth”) hereby moves, pursuant to Federal Rule of Civil
Procedure 56, for summary judgment against Plaintiff Shane Swift (“Plaintiff””). In support of this
Motion for Summary Judgment, BancorpSouth submits the following:

(A)  BancorpSouth's Memorandum of Law in Support of Motion for Summary Judgment
with exhibit;

B) BancorpSouth's Statement of Material Facts As To Which There is No Genuine Issue
to Be Tried with exhibits;

(C)  All other evidence properly before this court on the hearing of this Motion.

WHERFORE, BancorpSouth asks that its Motion be granted, and that judgment be entered

by the court in its favor.

! BancorpSouth, Inc. previously asserted that it is not a proper defendant in this matter and, as
a result, Plaintiff Swift named BancorpSouth Bank as the sole defendant in the Second Amended
Complaint (DE #994).
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BancorpSouth Bank' (“BancorpSouth” or the “Bank™) hereby moves, pursuant to Federal
Rule of Civil Procedure 56, for summary judgment against Plaintiff Shane Swift (“Plaintiff” or
“Swift”), individually and as class representative for the certified classes, on all claims in his
Second Amended Complaint (the “Complaint” or "Compl.").2
L. INTRODUCTION AND SUMMARY OF ARGUMENT

Plaintiff Shane Swift alleges that he, and a class of BancorpSouth customers he
represents,” paid more overdraft fees to BancorpSouth than he would have otherwise paid, as a
result of the method by which BancorpSouth posts transactions to consumer checking accounts.
Swift alleges that two BancorpSouth policies caused this allegedly wrongful increase in overdraft
fees: (1) posting debit transactions on each banking day from highest-dollar-amount to lowest-
dollar-amount; and (2) providing an Overdraft Payment Service through which BancorpSouth
paid certain debit transactions even though the customers did not have enough money in their
accounts to cover all of their transactions, up to a predetermined customer-specific limit. Swift
asserts claims for breach of contract and/or breach of the covenant of good faith and fair dealing;
unconscionability; conversion; unjust enrichment; and violation of the Arkansas Deceptive Trade
Practices Act (‘“ADTPA™).

Each of Plaintiff’s claims fails as a matter of law and BancorpSouth should be granted
summary judgment on Plaintiff’s entire lawsuit. First, Plaintiff unequivocally removed one of the
two factual legs on which his lawsuit stands, because he admitted that, far from being harmful,
BancorpSouth’s Overdraft Payment Service provides a valuable benefit to him and other class
members. Second, and most critically, the undisputed material facts are that, at all relevant times,
BancorpSouth explicitly disclosed that it would post transactions in an order of its choosing, and
that the order it chose could result in more overdraft fees than would result from some other
order. It is undisputed that BancorpSouth made this disclosure; Plaintiff has admitted as much

and has stated that he fully understands the meaning and import of this disclosure. This

! BancorpSouth, Inc. previously asserted that it is not a proper defendant in this matter and, as a
result, Plaintiff Swift named BancorpSouth Bank as the sole defendant in the Second Amended
Complaint (DE #994).

? BancorpSouth hereby incorporates its contemporaneously-filed Statement of Material Facts As
To Which There Is No Genuine Issue To Be Tried (“Statement of Facts” or “Stmt. Facts”), and
all exhibits thereto. All defined terms used herein are defined in the Statement of Facts.

3 BancorpSouth has petitioned the Eleventh Circuit for permission to immediately appeal this
Court’s class certification order, pursuant to Federal Rule of Civil Procedure 23(f).
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straightforward state of facts — that BancorpSouth explicitly disclosed, and Plaintiff agreed to,
the very terms that Plaintiff is now complaining about, dooms four of Plaintiff’s claims: breach
of contract/breach of good faith and fair dealing, unconscionability, unjust enrichment, and
alleged ADTPA violation. Third, Plaintiff’s conversion claim fails because deposits with a bank
cannot serve as the basis for a conversion claim by the depositor against the bank. Fourth,
Plaintiff’s breach of good faith and fair dealing, unconscionability, and unjust enrichment claims
fail because, under Arkansas law, such claims either do not exist or do not exist where, as here, a
written contract governs the parties' relationship. Finally, Plaintiff’s ADTPA claim further fails
because he has proved neither any conduct that violates that ADTPA nor any qualifying injury
under the statute, and because BancorpSouth’s conduct, approved under state and federal law,
falls within the ADTPA’s safe harbor provision. Because Plaintiff cannot meet at least one
element of any of his claims, every claim should be dismissed.

IL. ARGUMENT AND CITATION OF AUTHORITY

A. Standard on a Motion for Summary Judgment

Pursuant to Rule 56(c) of the Federal Rules of Civil Procedure, summary judgment is
proper "if the pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law." Peppers v. Coates, 887 F.2d 1493,
1497 (11th Cir. 1989); Everett v. Napper, 833 F.2d 1507, 1510 (11th Cir. 1987); see also Celotex
Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 2552 (1986).

The party moving for summary judgment is entitled to judgment as a matter of law if the
nonmoving party fails to show sufficiently any element of the case to which the nonmoving party
has the burden of proof. Everett, 833 F.2d at 1510. The nonmoving party may not rest upon the
mere allegations or denials in its complaint. It must set forth by affidavits, discovery, or other
admissible evidence specific facts showing that there is a genuine issue for trial. See Fed. R. Civ.
P. 56(e). If the party's response consists of nothing more than a repetition of its conclusory
allegations, the district court must enter summary judgment in the moving party's favor. Morris
v. Ross, 663 F.2d 1032, 1034 (11th Cir. 1981).

Further, a summary judgment order in a certified and properly-noticed class action binds

that class as a whole. Generally, class action judgments bind all members of the class. Juris v.
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Inamed Corp., 685 F.3d 1294 (11th Cir. 2012).4 Swift, as representative of a certified class, binds
all members of the certified class: if Plaintiff Swift's claims fail, so do all of the claims for the
remaining class members. Antenor v. D&S Farms, 39 F. Supp. 2d 1372, 1377 (S.D. Fla. 1999)
("Defendants' request for summary judgment against the class as a whole will rise or fall
depending on the class representative's proof."); Brennan v. Midwestern United Life Ins. Co., 450
F.2d 999, 1005 (7th Cir. 1971) ("[T]he absent class member's interests are identical with those of
the named plaintiff and his rights and liabilities are adjudicated in the principal suit"); see also
Cooper v. Southern Co., 390 F.3d 695, 713 (11th Cir. 2004) ("the common bond between the
class representatives' claims and those of the class is strong enough so that it is fair for the
fortunes of the class members to rise or fall with the fortunes of the class representatives");
Helms v. Consumerinfo.com, Inc., 436 F.Supp.2d 1220, 1227 n. 7 (N.D. Ala. 2005) ("[b]ecause
this court has yet to rule on class certification in this case, a summary judgment ruling against
Plaintiff will not bind the as yet unnamed class members").

BancorpSouth need not disprove each element of Plaintiff's claims; BancorpSouth only
must demonstrate by reference to the record the absence of evidence to support at least one
essential element of Plaintiff's case. As shown below, the undisputed facts conclusively establish
that Plaintiff cannot prove each and every essential element of each of his claims. This Court
should therefore grant summary judgment to BancorpSouth, as dictated under Arkansas law.’

B. Plaintiff’s Breach of Contract Claim Fails to State a Claim.’

Plaintiff’s principal claim is for common law breach of contract. Plaintiff contends that

BancorpSouth breached a contract by posting debits from his BancorpSouth checking account in

* This Court's rulings are not binding on the class members unless and until they receive
adequate notice. Juris, supra. As such, to the extent that adequate notice has not been provided to
absent class members at the time this Court considers or rules on summary judgment motions,
BancorpSouth reserves the right to reassert, as necessary, the arguments contained herein as to
absent class members, and to assert summary judgment arguments applicable to absent class
members that have not been asserted herein.

St is undisputed that Arkansas law governs Plaintiff's claims. (DE #1068-1 at 9); (DE #1192).
This Court has not previously addressed in MDL 2036 the issues raised herein under Arkansas
law. Although the Court denied BancorpSouth's motion to dismiss Plaintiff's Second Amended
Complaint and stated that "the Court's earlier ruling encompassed and disposed of the same
defenses," (DE #1305), BancorpSouth respectfully states that neither the Court's earlier Order
Ruling on Omnibus Motions (DE #305) nor this Court's ruling on BancorpSouth's motion to
dismiss (DE #1305), directly addressed Arkansas law.

® Plaintiff’s breach of contract class includes BancorpSouth account holders only in Arkansas,
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high-to-low order, which resulted in his incurring more overdraft fees than would otherwise have
been the case. Plaintiff does not contend, however, that the actual terms of his written contract
with BancorpSouth required a posting order different from what BancorpSouth actually used.
Nevertheless, Plaintiff claims that the implied covenant of good faith and fair dealing prohibits the
posting order used by BancorpSouth despite the unambiguous terms of the contract. Because there
is no dispute that the contract between the parties specifically allows BancorpSouth to post
transactions in any order it chooses, including high-to-low, and for the other reasons set forth
below, Plaintiff’s contract-based claims must be dismissed.

1. BancorpSouth’s Contract Specifically Authorizes Debits to Be
Posted in Any Order, Even If That Order Results in More Fees.

To state a claim for breach of contract, Plaintiff must have evidence that a contract term
has in fact been breached. This is where Plaintiff's breach of contract claim fails. Plaintiff
acknowledges receipt of the Deposit Agreement, Account Information Statement, and other
disclosures, and agreed to the terms therein. (Stmt. Facts {{[ 13-14). Plaintiff concedes that his
account is controlled by the Deposit Agreement: his claim is for breach of that contract. (Stmt.
Facts { 14). Plaintiff testified that the Deposit Agreement expressly authorizes BancorpSouth to
post debits in any order, including high-to-low, and agreed to those terms. (Stmt. Facts | 17, 21,
29); (Deposit Agreement at 4 (“If more than one item or order is presented for payment against
this account on the same day and the available balance is insufficient to pay them all, we may
pay any of them in any order we choose”)) (emphasis added). Similarly, at all times during the
class period, the Account Information Statement clearly disclosed that BancorpSouth may pay
transactions in any order it chooses, even if the order the bank chose resulted in greater
overdraft or insufficient funds fees. (Stmt. Facts ] 16, 18).

Further, there is no dispute that Plaintiff received the relevant contracts and disclosures
and understood from them that BancorpSouth reserved the right to post transactions in any order.
(Stmt. Facts qq 13, 19, 21, 23). Moreover, Plaintiff acknowledged that he understood
BancorpSouth's ordering policies by simply reading his account statements — but that he did not

do this until 2010. (/4. 4 32, 36).”

Alabama, Florida, Mississippi and Tennessee.

" In fact, Plaintiff's wife acknowledged that if she or Plaintiff had reviewed their monthly
statements earlier, they would have understood the posting order at an earlier time. (Stmt. Facts q
25).
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Therefore, insofar as Plaintiff is purporting to assert a straightforward breach-of-contract claim,
any such claim fails because Plaintiff has not presented any evidence that posting high-to-low is
inconsistent with the actual contract terms between him and BancorpSouth. Plaintiff fails to
identify any obligation provided in the contract that BancorpSouth has breached. Put simply,
breach is an essential element of a breach of contract claim. See, e.g., Burger King Corp. v.
Weaver; M-W-M, Inc., 169 F.3d 1310, 1318 (11th Cir. 1999) (claim for breach of the implied
covenant failed as a matter of law because the plaintiff cited no contract provision that had been
breached); Alan’s of Atlanta, Inc. v. Minolta Corp., 903 F.2d 1414, 1429 (11th Cir. 1990) (same);
cf. Keys Jeep Eagle v. Chrysler Corp., 897 F. Supp. 1437, 1443 (S.D. Fla. 1995) (dismissing
breach of contract claims on summary judgment where “Plaintiffs do not identify a single
contract term or provision that [defendant] allegedly breached”). Because Plaintiff has not
identified any breach of the governing contract, BancorpSouth should be granted summary
judgment on Plaintiff's breach of contract claim.

2. The Implied Covenant of Good Faith and Fair Dealing Does Not Preclude High-
To-Low Posting.

(a) Plaintiff’s Contract Claim based on the Implied Covenant of Good
Faith and Fair Dealing Fails Because Such Claim Is Not
Recognized Under Arkansas Law.

This Court should dismiss Plaintiff’s contract claim to the extent it is based on the
implied covenant of good faith and fair dealing because Arkansas courts do not recognize such a
claim where, as here, parties adhere to the plain language of the contract. See Preston v. Stoops,
285 S.W.3d 606, 609-10 (Ark. 2008). Just last year, the Arkansas Supreme Court specifically
rejected such a claim, stating that "[w]e simply see no reason to now recognize a separate
contract claim for breach of the duty of good faith and fair dealing. Therefore, a breach of the
implied covenant of good faith and fair dealing remains nothing more than evidence of a possible
breach of a contract between parties." Arkansas Research Med. Testing, LLC v. Osborne, 2011
Ark. 158, *2 (2011). So, too, recent federal court decisions have "overwhelmingly predicted that
Arkansas would not recognize such a cause of action.” B&B Hardware, Inc. v. Fastenal Co.,
2011 U.S. Dist. LEXIS 21516, at *9 (Mar. Ed. Ark. 3, 2011) (dismissing plaintiff's claim for
breach of covenant of good faith and fair dealing); see, e.g., Williams v. State Farm Mutual Auto.
Ins. Co., 2010 U.S. Dist. LEXIS 61613, at *13-14 (June 22, 2010) (citing several federal district

court decisions interpreting Arkansas law which have not recognized such a claim, and
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dismissing plaintiff’s breach of contract claim based on the implied covenant of good faith and
fair dealing). Neither Arkansas state nor federal courts allow an independent breach of contract
claim based on an alleged breach of the implied covenant when no breach of the express terms of
the contract has occurred. There is no evidence of a breach of any contract term by
BancorpSouth; therefore there is no claim. Accordingly, this Court should grant BancorpSouth
summary judgment on Plaintiff's breach of good faith and fair dealing claim.

(b) The Implied Covenant of Good Faith and Fair Dealing Cannot
Vary Actual Contract Terms Authorizing High-to-Low Posting.

Even if Arkansas did recognize a breach of contract claim arising out of an alleged
violation of the implied covenant of good faith and fair dealing, Plaintiff's claim fails because the
implied covenant is not breached when, as here, the contract at issue permits the actions of which
Plaintiff complains. As the Arkansas Supreme Court recently held, the implied covenant of good
faith and fair dealing “should not be used to limit an expressly bargained-for term.” See Gunn v.
Farmers Ins. Exch., 2010 Ark. LEXIS 542, *6 (Ark. Nov. 11, 2010); see also 23 Williston on
Contracts § 63:22 (4th ed.) (“as a general principle, there can be no breach of the implied
promise or covenant of good faith and fair dealing where the contract expressly permits the
actions being challenged, and the defendant acts in accordance with the express terms of the
contract”); Weaver, 169 F.3d at 1316 (“the implied obligation of good faith cannot be used to
vary the terms of an express contract”) (citation and quotation marks omitted).

As this Court stated, “Weaver held that a cause of action for breach of the implied
covenant of good faith cannot be maintained in derogation of the express terms of the underlying
contract or in the absence of breach of an express term of the underlying agreement.” Marathon
Resort & Marina, Ltd. v. Promus Hotels, Inc., No. 02-cv-10085 (S.D. Fla. Dec. 9, 2002) (King,
J.) (attached hereto as Exhibit A). This is so because the implied covenant is simply a tool to
effectuate the parties’ actual bargain — not to change it. See Kham & Nate’s Shoes No. 2, Inc. v.
First Bank of Whiting, 908 F.2d 1351, 1357 (7th Cir. 1990) (“‘[g]ood faith’ is a compact
reference to an implied undertaking not to take opportunistic advantage in a way that could not
have been contemplated at the time of drafting”); cf. Keys Jeep Eagle, 897 F. Supp. at 1444
(claim failed as a matter of law where the parties’ contract “specifically authorized all of
[defendant’s] actions”).

In light of this well-settled rule, the implied covenant cannot be applied to prohibit high-
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to-low posting.® The Deposit Agreement and Account Information Statement specifically address
posting order and explicitly authorize BancorpSouth to post debits in any order, even if that order
results in more overdraft and insufficient funds fees. (Deposit Agreement at 4); (Stmt. Facts
17, 18). Precisely this reasoning has been applied to reject claims similar to those of Plaintiff:

We find that the contract clearly and unambiguously provides that the Bank will
charge $20 per day for overdrafts.... The bank charged the overdraft fee within the
parameters of the parties’ agreement. Thus Saunders’ awareness of the Bank’s
right to charge the overdraft fee negates any inference that the Bank’s actions were
so far outside the parties’ reasonable expectations as to constitute a breach of good
faith.

Saunders v. Michigan Ave. Nat’l Bank, 662 N.E.2d 602, 610 (Ill. App. 1996).

BancorpSouth disclosed all of its fees and charges to Plaintiff, including both the
standard overdraft fee and continuous overdraft fee. (Stmt. Facts {f 11, 13, 15-21).
BancorpSouth also disclosed throughout the class period that it could post transactions in any
order, even if the BancorpSouth-chosen order resulted in more overdraft fees than some
other order. (/d. ] 17-19). Plaintiff testified that he received these disclosures, and he explicitly
agreed to BancorpSouth's policies. (Id. (] 13, 23, 25, 29, 32-33). Plaintiff easily understood from
the governing account documents that BancorpSouth reserved the right to post transactions in
any order it chose (including high-to-low), and he understood that BancorpSouth did in fact post
debit transaction in high-to-low order. (Id. | 21, 25, 29, 33). He also understood that whatever
posting order BancorpSouth chose could result in more overdrafts and fees on his account. (Id.
33). At the same time, there is no evidence that BancorpSouth ever represented to Plaintiff that it
would post transactions in any order other than high-to-low. Swift cannot credibly claim that a

posting order that resulted in additional overdraft fees on his account was not within what the

8 Nearly every court to face the issue has held that, as a matter of law, posting high-to-low does
not violate the implied covenant of good faith and fair dealing. See, e.g., Landstar Global
Logistics, Inc. v. Haskins, 2012 U.S. Dist. LEXIS 2389 (M.D. Fla. Jan. 9, 2012); Hassler v.
Sovereign Bank, 644 F. Supp. 2d 509 (D.N.J. 2009); Hill v. St. Paul Fed. Bank for Sav., 768
N.E.2d 322 (Ill. App. 2002); Fetter v. Wells Fargo Bank Tex., N.A., 110 S.W.3d 683 (Tex.
App. 2003); Daniels v. PNC Bank, N.A., 738 N.E.2d 447 (Ohio App. 2000); Smith v.
First Union Nat’l Bank, 958 S.W.2d 113 (Tenn. Ct. App. 1997); Torres v. Wells Fargo,
2008 WL 2397460 (N.D. Cal. Jun. 11, 2008); Riddle v. Star Bank, No. 98-CI-4098 (Ky. Cir. Ct.
Mar. 19, 1999); Stephens v. PNC Bank of Ky., Inc., No. 98-CI1-04051 (Ky. Cir. Ct. Oct. 20,
1998); but see Gutierrez v. Wells Fargo & Co., 622 F. Supp. 2d 946, 954 (N.D. Cal. 2009) (jury
could conclude that allegation of high-to-low posting as violation of duty of good faith and fair
dealing meets definition of "unfair" for state statutory claim); White v. Wachovia Bank, N.A., 563
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parties contemplated when they entered the contract, when it is undisputed that this exact
possibility was disclosed to him. No claim of breach of good faith and fair dealing is possible on
this record.

C. Swift’s Unconscionability Claim Fails Because No Such Claim Exists Under
Arkansas Law, and Because He Has Not Proven Unconscionability.’

Plaintiff asserts a cause of action for "unconscionability," contending that the specific
contract terms providing for high-to-low posting are unconscionable, and that the dollar amount
of the overdraft fees is itself unconscionable when the fee exceeds the amount of the overdraft
itself. (Compl. q 88). Plaintiff’s unconscionability claim fails because Arkansas law does not
recognize a cause of action for unconscionability; rather, unconscionability is only a defense to a
contract action. Moreover, it is undisputed that BancorpSouth's posting policies are spelled out in
a detailed contract, and that Plaintiff read and understood these terms. (Stmt. Facts {J 23, 29,
33). Even if recognized under Arkansas law, Plaintiff's unconscionability claim would fail
because Plaintiff cannot prove either substantive or procedural unconscionability.

1. Unconscionability Is Not an Affirmative Cause of Action.

Unconscionability is not an affirmative right of recovery or private right of action under
Arkansas law. Although unconscionability is a defense to a contract action, it has never been
recognized as a separate, offensive cause of action under Arkansas law. See Hughes v. Wet Seal
Retail, Inc., 2010 U.S. Dist. LEXIS 121710, *5 (W.D. Ark. Nov. 16, 2010) (interpreting
Arkansas law) (recognizing that unconscionability is a state law contract defense). See, e.g.,
Parker v. Frazer's, Inc., 1998 Ark. App. LEXIS 795, *5 (Nov. 18, 1998) (recognizing that the
"defense of unconscionability is in the nature of the confession and avoidance and is therefore an
affirmative defense under Ark. R. Civ. P. 8(c)"). In fact, no state recognizes an affirmative cause
of action for unconscionability:

[T]he equitable theory of unconscionability has never been utilized to allow for
the affirmative recovery of money damages. ...[N]either the common law of
Florida, nor that of any other state, empowers a court addressing allegations of
unconscionability to do more than refuse enforcement of the unconscionable
section or sections of the contract so as to avoid an unconscionable result.

Cowin Equip. Co. v. Gen. Motors Corp., 734 F.2d 1581, 1582 (11th Cir. 1984) (first emphasis

F.Supp.2d 1358 (N.D. Ga. 2008) (motion to dismiss breach of contract claim denied).
? Plaintiff’s unconscionability class includes BancorpSouth account holders only in Arkansas,
Alabama, Florida, Louisiana, Mississippi, Missouri, Tennessee and Texas.
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added; quoting Bennett v. Behring Corp., 466 F. Supp. 689, 00 (S.D. Fla. 1979). Because Plaintiff
does not assert a recognized cause of action upon which relief may be granted, Plaintiff’s claim for
“unconscionability” must be dismissed. Plaintiff’s unconscionability claim fails for this reason
alone, and the inquiry should end there.

2. The Challenged Practices Are Not Unconscionable.

Even if an affirmative cause of action for unconscionability existed, Plaintiff’s claim would be
subject to dismissal because the undisputed material facts demonstrate that Plaintiff cannot prove
unconscionability. Under Arkansas law, both procedural and substantive unconscionability must be
present for a finding of unconscionability. See Trail DR., LLC v. Silver Hill Financial, LLC, 2012
U.S. Dist. LEXIS 78953, *21 (E.D. Ark. June 7, 2012) ("A party must prove both procedural and
substantive unconscionability before a contract or contract provision will be declared
unenforceable"); Gobeyn v. Travelers Indemnity Co., 2009 U.S. Dist. LEXIS 88824, *9 (E.D.
Ark. Sep. 24, 2009) (“A plaintiff must prove both procedural and substantive unconscionability
for an agreement to be unenforceable”). Neither element is present here.

(a) Plaintiff has not proved procedural unconscionability.

Procedural unconscionability focuses on the manner into which the contract was entered. Id.
“Courts may look at various factors when determining whether an agreement is procedurally
unconscionable, including whether the contract is ‘oppressive,” which has been defined as
arising from unequal bargaining power that results in an absence of meaningful choice, and
the extent to which the person signing the agreement may be surprised by terms hidden in a
form drafted by the party seeking to enforce its terms.” Hughes, 2010 U.S. Dist. LEXIS
121710 at *6-7 (W.D. Ark. Nov. 16, 2010) (citations omitted). The record in this case is bereft
of evidence of procedural unconscionability. Plaintiff does not claim that he was ever surprised
by the terms of the Deposit Agreement or that he was not given a choice but to open his
account with BancorpSouth.'” Nor does Plaintiff allege that the Deposit Agreement or

Account Information Statement is disorganized, or that the posting terms were hidden. In

10 See, e.g., Best v. U.S. Nat. Bank of Oregon, 739 P.2d 554, 556 (Ore. 1987) (overdraft fees were
not unconscionable where depositors could close their accounts at any time, and there was no
evidence that the depositors were not of ordinary sophistication or that the bank obtained the
deposit agreements through deception or improper means); Saunders v. Michigan Ave. Nat’l
Bank, 662 N.E.2d 602, 611 (Ill. App. 1996) (overdraft fees were not unconscionable where the
bank disclosed the fees, plaintiff was not intimidated or coerced into accepting the terms, and
plaintiff could have chosen another bank).
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fact, Plaintiff testified that he was aware of BancorpSouth's overdraft and posting policies,
both from the governing documents and from reviewing his periodic account statements.
(Stmt. Facts | 21, 25-27, 29-30, 32.) At all times during the class period, Plaintiff had full
access to information on his account through multiple channels. (Id. ] 20, 31). In short,
Plaintiff has presented no evidence supporting a claim of procedural unconscionability.

(b) Plaintiff has not proved substantive unconscionability.

“[S]ubstantive unconscionability . . . looks to the terms of the contract and whether they
are harsh, one-sided, or oppressive.” See Gobeyn, 2009 U.S. Dist. LEXIS 88824, *9. A contract is
not unconscionable in the eyes of the law merely because the bargain works out, in retrospect, to
be more costly than a party expected — especially when that cost is due to the party’s own
conduct (in this case overdrawing the account). See Bennett, 466 F. Supp. at 699. Rather, the
legal question is whether the terms were so shockingly improper, at the time they were entered
into, that no court can enforce the contract even though the parties agreed to it. The classic
standard is whether the contractual term ‘“shocks the conscience” because it is “one which no
sane man not acting under a delusion would make.” See, e.g., Enderlin v. XM Satellite Radio
Holdings, 2008 U.S. Dist. LEXIS 27668, *38 (E.D. Ark. Mar. 25, 2008); see also Cal. Grocers
Ass’n, 22 Cal. App. 4th at 214-15; BMW Fin. Servs., N.A. v. Smoke Rise Corp., 486 S.E.2d 629,
630 (Ga. Ct. App. 1997); Saunders, 662 N.E.2d at 610.

The Deposit Agreement is not unconscionable. It provides significant benefits to account
holders and imposes obligations on BancorpSouth. By paying a transaction into overdraft,
BancorpSouth takes on certain financial risks. (Stmt. Facts q 7). The high-to-low posting terms
challenged here are hardly ‘“shocking” or exceptional; rather, they authorize routine banking
practices. Plaintiff himself asserts in his Complaint that high-to-low posting of debit transactions
is commonplace in the industry and is widely accepted, after disclosure, by millions of ordinary
banking customers across the country. (Compl. | 2-4).

Indeed, the UCC and statements of federal bank regulatory agencies accept the authority
of banks to post in high-to-low order, recognizing the significant arguments in favor of the
practice and concluding that there is no single approach that is a priori preferable. In light of this
approval, the practice cannot be deemed unconscionable. See, e.g., White v. Wachovia, N.A., 563
F. Supp. 2d 1358, 1370 (N.D. Ga. 2008) (dismissing unconscionability claim directed at posting

practice, observing that “there can be no substantive unconscionability because the text of the
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provision [allowing such posting] is consistent with [the UCC]”); Daniels v. PNC Bank, N.A.,
738 N.E.2d 447, 451 (Ohio App. 2000) (“because the practice of high-low posting is allowed by
[the UCC], it cannot be said to be itself unconscionable™). Similarly, Article 4 of Arkansas' UCC
provides that “items may be accepted, paid, certified, or charged to the indicated account of [the
bank’s] customer in any order.” UCC § 4-303(b); Ark. Code Ann. § 4-4-3.""

Even if high-to-low posting order theoretically could form the basis for a finding of
substantive unconscionability, Swift has presented no evidence that BancorpSouth's posting
order was wrongful. Swift himself refused to identify a "correct" posting order, only stating that
the transactions should be posted "fairly." (Stmt. Facts { 55). Yet he admits that the relative
importance of banking transactions is different for each customer and that BancorpSouth would
not know what its customers believe to be their most important transactions. (/d. | 57). In other
words, Plaintiff demands a "fair" posting order based on each individual customer's preferences,
but admits that BancorpSouth would not know what each customer considers "fair." (Id.) Swift
also admitted that he has no reason to believe that all BancorpSouth customers consider
BancorpSouth's transaction ordering policies to be unfair. (Stmt. Facts | 58). Because Plaintiff
admits that certain BancorpSouth account holders might prefer high-to-low posting, he cannot
claim that posting order in inherently unreasonable.

Furthermore, Plaintiff and his wife testified that BancorpSouth’s Overdraft Protection
Service actually benefitted them. According to Plaintiff, BancorpSouth's Overdraft Payment
Service is a benefit to both him and other class members; his wife and co-account holder agreed.
(Id. 19 52-54). Both Plaintiff and his wife preferred that BancorpSouth pay all applicable
transactions into overdraft and charge a fee, rather than deny the transactions. (Id. | 59).
Additionally, neither Plaintiff nor his wife ever told BancorpSouth they did not want overdraft
protection on their account, and Plaintiff’s wife testified that she had no reason to believe that
BancorpSouth would have refused to remove it if she had. (/d. J 50). In fact, in May of 2010,
Plaintiff elected to continue BancorpSouth's overdraft payment service on his account. (/d. {{ 47-
48). At the time he made this election he knew BancorpSouth posted items high-to-low because

he opted in less than a week after he filed his lawsuit. (Id.  51).

"It would be illogical for Arkansas law to explicitly approve a high-to-low posting order for
paper checks if the very same posting order, applied to debit card transactions, was considered
unconscionable.

11
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Finally, an account holder like Swift, who can avoid any possible disadvantage by simply
not overdrawing his or her account, is not in a position to complain regarding posting order. See
UCC § 4-303, cmt. 7. Overdrafts occur because the customer initiates payment orders that
exceed the account balance. It is undisputed that BancorpSouth’s posting order did not actually
cause Swift’s account to overdraw; Swift himself posits merely that posting order affects the
total number of fees incurred. (Compl. | 30). In light of Plaintiff's control, there is no possible
claim of unconscionability: “[A] person who chronically writes bad checks does not have clean
hands to seek equitable relief from the resulting fees, since such a person is engaged in bad
banking practices and is merely experiencing the intended deterrent effect of those fees.”
Daniels, 738 N.E.2d at 451; see also Saunders, 662 N.E.2d at 611 (plaintiff’s challenge to an
allegedly excessive overdraft charge “ignores [plaintiff’s] own role in establishing the [overdraft]
charge”).

The facts are undisputed that Plaintiff exercised precisely this control over his
BancorpSouth checking account. Either Plaintiff or his wife initiated all of the transactions on
their account that caused overdraft fees. (Stmt. Facts q 35). Plaintiff had regular access to his
account information with BancorpSouth since he opened his account, (Id.  31), and he received
monthly account statements detailing his transaction history for his account. (/d. ] 31-32, 44).
Plaintiff also knew that BancorpSouth paid debit card transactions on his account into overdraft
and that this triggered fees, because each time Swift incurred an overdraft fee, BancorpSouth
notified him of the fee by sending a Notice for Charge for Overdrawn Account. (Id. {q 40, 45,
49).12 He could also look online to see any overdraft fees before the notice even arrived. (Id. q
41). Further, Plaintiff was able to go to his local branch and get copies of his statements at any

time. (Id.  24). Plaintiff had the freedom to bank elsewhere, and could have inquired about the

2 To the extent Plaintiff alleges that “[t]he imposition of overdraft charges which exceed the
amount overdrawn ... is itself unconscionable,” his claim plainly lacks merit as a matter of law.
Plaintiff does not challenge the flat per-item overdraft fee across the board; rather, he simply
asserts that, when that amount is charged for overdrafts caused by low value transactions, it is
disproportionate to the Bank’s risks and costs for those particular transactions. (Compl. | 90). In fact he
testified that the amount of BancorpSouth's overdraft fee is not problematic. (Stmt. Facts ] 56). But it
has never been the law that flat per-transaction pricing is unconscionable or that companies must
calibrate their pricing to match the specific costs associated with each transaction. See
Hernandez v. Wells Fargo Bank, N.A., 139 N.M. 68 (N.M. 2005) (rejecting claim that overdraft
fee rates were unconscionable when imposed for small overdrafts). Therefore, this theory of
unconscionability also fails.
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posting order or overdrafts fees; he chose to do neither -- Plaintiff still maintains his checking
account at BancorpSouth. (/d. q 37-39, 42, 64—66).13 Indeed, Prior to filing his Complaint,
Plaintiff never contacted anyone at BancorpSouth to inquire or complain about overdraft fees.
(1d. 9 37-38, 42).

For all of these reasons, it is clear that Plaintiff has presented no evidence of procedural
or substantive unconscionability.'"* Both because Plaintiff has not presented any evidence of
unconscionability, and because unconscionability cannot be an independent cause of action
under Arkansas law, this Court should grant BancorpSouth summary judgment on Plaintiff's
unconscionability claim.

D. Plaintiff Has Not Proved Any Facts Amounting to Conversion."

Plaintift alleges that charging his account for overdraft fees resulting from high-to-low posting
constitutes “‘conversion.” This cause of action also is fatally flawed. Plaintiff fails to plead either essential
element of conversion: ‘(1) ownership of property by the plaintiff and (2) the exercise of dominion over the
property by the defendant in violation of the plaintiff’s rights.” Delta Pride Catfish, Inc. v. Marine
Midland Business Loans, Inc., 767 F. Supp. 951, 963 (E.D. Ark. 1991). Because Plaintiff has not presented
any evidence of either element, the Court should grant summary judgment on Plaintiff's conversion claim.

1. BancorpSouth Did Not Convert Any Property Owned by Plaintiff When
Assessing Fees on Plaintiff’s Account.

To state a claim for conversion, the property allegedly converted must belong to the plaintiff.
Plaintiff does not, and cannot, show that proceeds in BancorpSouth checking account is property as to
which he had personal ownership. On the contrary, it is well settled that when funds are deposited with a
bank, the depositor cedes ownership over those funds and becomes instead a general creditor of the bank
pursuant to the deposit contract. See J.W. Reynolds Lumber Co. v. Smackover State Bank, 836 S.W.2d
853, 855 (Ark. 1992) (holding that there was no conversion claim arising from deposit of money in an

account); see also Scholes Elec. & Commc’ns, Inc. v. Fraser, 2006 WL 1644920, at *5

13 There is no question that Plaintiff had access to other banking options: Plaintiff’s wife opened
not one but two accounts at other local bank branches during the class period. (Stmt. Facts | 64-
65).

4 On the only occasion when Plaintiff’s wife complained to BancorpSouth about overdraft
charges, they were due to a computer problem and the bank promptly reversed the charges, and
she was happy with the service she received. (Id.  39).

1 Plaintiff neither sought nor was granted certification for a class asserting conversion claims —
at this point he has waived such a class claim. In light of Plaintiff abandoning conversion as a
class claim, it is unclear whether Plaintiff is pursuing an individual conversion claim.
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(D.NL.J. June 14, 2006); In re Liquidation of Canal Bank & Trust Co., 160 So. 609, 611 (La. 1935)
(“[T]here is no principle of the law of banking more firmly established than that relating to the title of
money deposited generally in a bank. Such a deposit passes title to the banker immedialtely....”).16

During briefing on BancorpSouth's motion to dismiss, Plaintiff attempted to confuse this
issue by arguing that Plaintiff had a right to possession of the account funds, and thus ownership is
irrelevant. (DE# 1192 at 16-17). The error in Plaintiff's logic is shown, however, by the very
language on which he purports to rely. Plaintiff quotes Buck v. Gillham for the proposition that
"[t]he property interest may be shown by a possession or a present right to possession when the
defendant cannot show a better right." 98 S.W.3d 750, 753 (Ark. Ct. App. 2003). Because
BancorpSouth can "show a better right," to the account proceeds, Plaintiff's "possession or . . .
present right to possession” of the property is not an ownership sufficient to assert a conversion
claim. The black-letter law remains that funds deposited with a bank cannot serve as the basis for
a conversion claim by the depositor against the bank. Plaintiff has presented no evidence of any
actions by BancorpSouth related to any funds other than those in his deposit account; his
conversion claim therefore fails as a matter of law.

2. Plaintiff Has Offered No Proof of a “Wrongful” Taking of Property.

It is well settled that “[t]he crux of conversion is wrongful exercise of dominion or control over
property of another without authorization and to the exclusion of the owner’s rights in that property.”
Chicago Title Ins. Co. v. Ellis, 978 A.2d 281, 288 (N.J. Super. Ct. 2009) (emphasis added); see
McQuillan v. Mercedes-Benz Credit Corp., 961 S.W.2d 729 (1998). Even if Plaintiff
demonstrated actual ownership of his account funds, he could not as a matter of law demonstrate a
wrongful taking of that property, because, as discussed throughout herein, the Bank’s actions in

assessing the challenged overdraft fees were authorized under the Deposit Agreement.'’

'® This principle was recognized even in Gutierrez v. Wells Fargo & Co., 622 F. Supp. 2d 946
(N.D. Cal. 2009). There, the court correctly rejected a conversion claim identical to Plaintiff’s, stating that the
plaintiffs had “not demonstrated their ownership or right to possession of the property. The relationship
between a bank and its depositor arising out of a general deposit is that of a debtor and creditor. A
bank may not be sued for conversion of funds deposited with the bank.” /d. at 956 (emphasis
added).

7" Although Plaintiff is really asserting that he was charged too much for his overdrafts, it is
well-settled that a claim for an alleged overcharge does not state a claim for conversion.
Gutierrez, 622 F. Supp. 2d at 956 (citing McKell v. Washington Mut., Inc., 142 Cal. App. 4th
1457, 1492 (2006) (‘“Plaintiffs cite no authority for the proposition that a cause of action for
conversion may be based on an overcharge.”)); Belford, 243 So. 2d at 648-49 (Fla. Ct. App.
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E. Plaintiff Cannot Assert Unjust Enrichment as a Separate Cause of Action."

Plaintiff's unjust enrichment claim fails because Arkansas law does not recognize an
unjust enrichment cause of action by or against the parties to a written contract. Arkansas law is
clear that "unjust enrichment has no application when an express written contract exists."
Servewell Plumbing, LLC v. Summit Contractors, Inc., 362 Ark. 598 612, 210 S.W.3d 101, 112
(2005); Adkinson v. Kilgore, 970 S.W.2d 327, 331 (Ark. Ct. App. 1998). The Eighth Circuit
agrees. See Varner v. Peterson Farms, 371 F.3d 1011, 1018 (8th Cir. 2004); see also Kirby v.
United Am. Ins. Co., No. 4:08CV00338 JLH, 2010 WL 961658, at *3-4 (E.D. Ark. Jan. 22,
2010). At least three federal courts have dismissed similar "overdraft fee" unjust enrichment
claims for precisely this reason. See Hassler v. Sovereign Bank, 374 F. App'x 341, 345-46 (3d
Cir. 2010); Hassler v. Sovereign Bank, 644 F. Supp. 2d 509, 519 (D.N.J. 2009); White v.
Wachovia Bank, N.A., 563 F. Supp. 2d 1358, 1371-72 (N.D. Ga, 2008).

Plaintiff has consistently maintained that an express written contract existed between
himself and BancorpSouth. There is no contrary evidence. (Compl. (] 31-33; see also { 104
(incorporating Plaintiff's allegations regarding the existence of the written contract between the
parties into his unjust enrichment count)). Plaintiff was aware of the policies in the contract and
expressly agreed to them. (Stmt. Facts ] 13-14, 29). He understood the disclosures about
BancorpSouth’s posting order simply by reading the Account Information Statement and
Deposit Agreement. (Id. | 25). The undisputed facts demonstrate that an express written
agreement governs the relationship between Plaintiff and BancorpSouth. Because Arkansas law
does not allow a party to a written contract to bring an unjust enrichment claim in the face of a

written contract, Plaintiff's unjust enrichment claim fails as a matter of law. Adkinson, supra.

1970); Am. Gen. Life & Accident Ins. Co. v. Ward, 509 F. Supp. 2d 1324, 1330 (N.D. Ga.
2007); Song v. PIL, LLC, 640 F. Supp. 2d 1011, 1017 (N.D. Ill. 2009) (citing In re
Thebus, 483 N.E.2d 1258, 1260 (I11. 1985)); Silver v. Nelson, 610 F. Supp. 505, 514
n.10 (E.D. La. 1985); In re Salett, 53 B.R. 925, 930 (Bankr. D. Mass. 1985); Morrone Co.
v. Barbour, 241 F. Supp. 2d 683, 689 (S.D. Miss. 2002); Winslow v. Corp. Express,
Inc., 834 A.2d 1037, 1046 (N.J. Super. Ct. 2003); Elliott Indus. LP v. BP Am. Prod. Co.,
407 F.3d 1091, 1115-16 (10th Cir. 2005); Daniels v. Equitable Life Assurance Soc'y of the
United States, 35 F.3d 210, 215 (5th Cir. 1994).

'8 Plaintiff’s unjust enrichment class includes BancorpSouth account holders only in Arkansas
and Mississippi.
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F.  Plaintiff’s Claim pursuant to the ADTPA Fails for Multiple Reasons."

Plaintiff's claim under the ADTPA, Ark. Code Ann. § 4-88-101. et seq., (Compl. at ]
113-120), fails because BancorpSouth's conduct falls within the ADTPA's "safe harbor"
provision, and because there is no evidence either that BancorpSouth engaged in any deceptive
practices or that Plaintiff has been damaged by any allegedly deceptive practices.

The ADTPA requires a showing of an "unconscionable, false, or deceptive act or practice
in business, commerce, or trade." Ark Code. Ann. § 4-88-107(a)(10). The ADTPA includes a
"safe harbor" provision, however, such that the ADTPA does not apply to practices that are
subject to and that comply with any rule, order, or statute administered by the Federal Trade
Commission or to actions or transactions permitted under laws administered by a regulatory
body or officer acting under statutory authority of Arkansas or the United States. See Ark. Code
Ann. § 4-88-101(1) and (3). Article 4 of Arkansas' UCC provides that “items may be accepted,
paid, certified, or charged to the indicated account of [the bank’s] customer in any order” suiting
the bank. UCC § 4-303(b); Ark. Code Ann. § 4-4-3. Further, official judgments of the Office of
Comptroller of Currency ("OCC"), persuasive but not binding on state-chartered banks, confirm
that high-to-low posting is appropriate. OCC Posting Opinion, 2002 WL 32639293, at *3
(“banks are authorized, pursuant to section 24 (Seventh) of the National Bank Act and section
7.4002, to charge NSF fees that result from the high-to-low order of check posting”). Because
state and federal law authorize BancorpSouth’s posting order, such conduct falls within the
ADTPA's safe harbor and thus cannot provide the basis for a violation of the ADTPA.? This
reason alone requires dismissal of Plaintiff's claim. See, e.g., DePriest v. AstraZeneca Pharms,
L.P., 2009 Ark. LEXIS 722 (Ark. Sup. Ct. Nov. 5, 2009) (holding that plaintiffs’ claims under
the ADTPA must fail because the actions of which plaintiffs complained were permitted under
laws administered by the FDA, and therefore within the ADTPA’s safe harbor provision).

Plaintiff's ADTPA claim also fails because nothing about BancorpSouth’s posting
practices was a ‘“deceptive” act as contemplated by the ADTPA. When the specific contractual
provisions about which a plaintiff complains were disclosed in the written agreement between

the parties, Plaintiff cannot later claim to have been defrauded by those terms. Carmichael v.

' Though perhaps self-evident, Plaintiff's ADTPA class consists of Arkansas residents only.

2% 1t simply would make no sense for Arkansas law to explicitly approve a high-to-low posting
order for paper checks if the very same posting order, applied to debit card transactions, violated
the state consumer protection law.
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Nationwide Life Ins. Co., 305 Ark. 549, 552, 810 S.W.2d 39, 41 (Ark. 1991) ("[i]t is well-
established in Arkansas that one is bound under the law to know of the contents of a paper signed
by him and he cannot excuse himself by saying he did not know what it contained"); Belew v.
Griffis, 249 Ark. 589, 591, 460 S.W.2d 80 (1970) (a "person is ordinarily bound to know the
contents of a contract which he signs"); Baskin v. Collins, 305 Ark. 137, 143, 806 S.W.2d 3, 5
(1991) (no duty of disclosure exists where "both parties have equal access to the knowledge");
Yoes v. Marine Midland Bank, 1991 Ark. App. LEXIS 359, No. CA90-235, *9-10 (Ark. Ct. App.
June 12, 1991) (denying fraudulent inducement defense).

Plaintiff has not demonstrated that BancorpSouth engaged in any materially misleading
conduct in connection with high-to-low posting. BancorpSouth regularly disclosed its authority
to post debit transactions from highest amount to lowest amount since 2003. (Stmt. Facts  11).
In fact, Plaintiff testified that the Bank notified him of the high-to-low posting order on his
account in writing on numerous occasions, and yet he continued to incur overdraft fees. (Stmt.
Facts { 23, 27, 29-34, 40, 48-49). Swift testified that he ascertained BancorpSouth's transaction
ordering policy simply by reading his account statements, (/d. | 32), and that he could have
learned this at any time. (Id.  36). Plaintiff also testified that upon reading the Deposit
Agreement and Account Information Statement, he understood that BancorpSouth could post in
any order, even if that order resulted in more fees — the precise wrong he is now complaining
about. (/d. q 19, 25, 29, 33). Plaintiff has presented no evidence demonstrating any deceptive or
misleading conduct under the ADTPA; the undisputed fact is that Plaintiff was not deceived by
BancorpSouth’s posting policies. Plaintiff’s claim fails for lack of proof of this essential element.

Moreover, Plaintiff has provided no proof that he would have acted any differently had
the Bank disclosed its practices differently; therefore he has failed to prove any injury arising
from BancorpSouth's posting policies. See Bildstein, 329 F. Supp. 2d at 414 (dismissing claim
for failure to disclose credit card fee in card agreement because the plaintiffs failed to allege that
information about the fee would have affected their choice of credit cards); Whatley, 2010 U.S
Dist. LEXIS 125122, at *15-16 (recognizing that the ADTPA only grants a right of recovery to
any “person who suffers actual damage or injury as a result of an offense or violation™) (citations
omitted) (emphasis in original). As described just above, Plaintiff testified that he fully
understood that BancorpSouth posted transactions high-to-low, and that he would have

discovered this earlier had he read the relevant disclosures or examined his monthly statements
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earlier. (Id. ] 25-26, 32, 36). Further, Plaintiff received notice of and paid every overdraft
charge on his account, yet continued to incur overdraft charges. (Id. {] 40, 43, 47-49). Plaintiff
never complained, requested the charges be waived, or even asked BancorpSouth about the
overdraft charges. (Id. | 38). The undisputed facts demonstrate that Plaintiff had access to
information, throughout his relationship with BancorpSouth, making clear that BancorpSouth
posted debit transactions in an order of its choosing and that the order chosen might lead to more
overdraft charges than some other method. In the face of this information, Swift never stopped
overdrawing his account and never closed his account; he cannot now credibly claim to be
damaged.

G. BancorpSouth's Affirmative Defense of Ratification Bars Plaintiff's Claims.

The Court should grant summary judgment on BancorpSouth's affirmative defense of
ratification because Plaintiff continued to incur overdraft fees after learning of BancorpSouth's
posting order. In Arkansas, "silence or acquiescence in the contract for any considerable length
of time" amounts to ratification. Sims v. First Nat'l Bank, Harrison, 590 S.W.2d 270, 274 (Ark.
1980). Ratification may occur in an implied or express manner by continuing to accept the
benefits of a contract after learning of a mistake or misrepresentation. See, e.g., Vibo Corp., Inc.
v. State of Arkansas ex rel. Dustin McDaniel, 2011 Ark. 124 (2011) (upholding lower court's
ruling that party ratified contract where it continued to accept benefits of contract after learning
of alleged misrepresentations); Coleman v. Coleman, 955 S.W.2d 713 (Ark. Ct. App. 1997)
(holding that father ratified his previous action by failing to remove son's name from account and
placing money in account when he knew son's name was on it).

Plaintiff regularly and repeatedly overdrew his BancorpSouth checking account and
incurred overdraft fees, all in the face of repeated notices that he was being assessed a fee for
such behavior. (Stmt. Facts | 34, 40). Even after learning of the fees and the Bank's use of the
high-to-low posting order, Plaintiff continued to conduct transactions on his account that caused
overdraft fees. (Id. q 48-49, 51). Plaintiff paid all of the overdraft charges on his account and he
never complained to BancorpSouth or requested they be refunded. (Id. {{ 38, 43). Plaintiff's
BancorpSouth account is still open today. (Id. | 66). Plaintiff made a choice to continue taking
advantage of BancorpSouth’s Overdraft Protection Service, despite his knowledge of the high-to-

low posting order, and was silent as to any alleged injury it allegedly caused him.?' In doing so,

! Plaintiff’s ratification of BancorpSouth’s overdraft and posting policies is not a surprise in
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he continually ratified BancorpSouth’s posting policies that are the subject of his lawsuit.

H. BancorpSouth's Affirmative Defense of Waiver Bars Plaintiff's Claims.

The Court should grant summary judgment on BancorpSouth's affirmative defense of
waiver because Plaintiff continued to accept the benefits of BancorpSouth's Overdraft Protection
Service. In Arkansas, waiver is the "voluntary abandonment or surrender by a capable person of
a right known to him to exist, with the intent that he shall forever be deprived of its benefits,"
and occurs when a person "with full knowledge of the material facts, does something which is
inconsistent with the right or his intention to rely upon it." Goforth v. Smith, 991 S.W.2d 579,
586 (Ark. 1999); see also Baptist Health v. Murphy, 2010 Ark. 358 (2010) (hospital waived its
right to raise defense of res judicata where it was aware cases were proceeding simultaneously
but did not move to combine or raise the defense until after a judgment was entered); Bio-Tech
Pharmacal, Inc. v. International Business Connections, LLC, 184 S.W.3d 447 (Ark. Ct. App.
2004) (appellant waived claim where it accepted and paid for several orders despite the fact that
they did not comply with a contract requirement).

As discussed above, Plaintiff knowingly continued to overdraw his account and incur
overdraft fees on his BancorpSouth account after he received multiple notices of overdraft fees
and disclosures regarding BancorpSouth's overdraft policies. Plaintiff's wife testified that she
never notified BancorpSouth to remove the Overdraft Protection Service from their account,
even though she could have if she wanted to. (Stmt. Facts | 50). Additionally, both Plaintiff and
his wife testified they periodically entered into transactions on their BancorpSouth account when
they were unsure of their account balance. (Id. {{ 60-62). Plaintiff knowingly took a risk that
there would be insufficient funds in his account to cover transactions, because he knew
BancorpSouth would pay the transaction and charge him a fee. (Id. { 63). He knew this
information through his repeated use of Overdraft Payment Service, yet chose to continue using
it when he had insufficient funds in his account in order to have his transactions paid, instead of
returned. (/d.). Again, Plaintiff never contacted BancorpSouth about the overdraft fees on his

account or requested they be refunded. (Id. | 37-38). Plaintiff had alternatives to using his

light of the fact that Plaintiff believes that BancorpSouth’s Overdraft Protection Service provides
a benefit by preventing his transactions from being returned when he had insufficient funds in his
account. (Stmt. Facts ] 53-54). Plaintiff further affirmatively opted-in to the Overdraft Payment
Service in May of 2010 after he knew about the high-to-low posting order, and despite the fact
that he had incurred numerous overdraft fees on his account. (Id. {] 48-49, 53). In fact, Plaintiff
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BancorpSouth account, as evidenced by the fact that his wife had separate accounts at different
banks. (Id. (] 64-65). Instead, he continued to incur overdraft charges knowingly, remains a
BancorpSouth accountholder today, and indeed incurred more overdraft fees in a seven-month
period in 2010 after opting-in to BancorpSouth's Overdraft Payment Service than in the
preceding four years combined. (DE #2446-3 {q 16, 17). After years of using BancorpSouth's
Overdraft Protection Service to his benefit, and admitting the benefits he derived from the
service, Plaintiff has waived his right to complain of BancorpSouth's disclosed overdraft
practices.

| Because Plaintiff Swift's Claims Fail, the Class Claims Fail so the Court
Should Grant Summary Judgment as to the Entire Certified Class.

Plaintiff Swift has failed to produce sufficient evidence on at least one element of every
single one of his claims against BancorpSouth. Accordingly, his claims fail, along with those of
the entire Certified Class. See, e.g., Antenor, 39 F. Supp. 2d at 1377 ("Defendants' request for
summary judgment against the class as a whole will rise or fall depending on the class
representative's proof."); Brennan, 450 F.2d at 1005 ("[T]he absent class member's interests are
identical with those of the named plaintiff and his rights and liabilities are adjudicated in the
principal suit"); Cooper, 390 F.3d 695, 713 (11th Cir. 2004) ("the common bond between the
class representatives' claims and those of the class is strong enough so that it is fair for the
fortunes of the class members to rise or fall with the fortunes of the class representatives.").
Summary judgment should be granted for BancorpSouth not only on Plaintiff Swift's individual
claims, but all of the claims of the Certified Class as well, because Swift's claims as class
representative bind the entire certified class.

IV. CONCLUSION
For the reasons stated herein, BancorpSouth is entitled to a judgment as a matter of law on all

of the claims in this case, and the Court should grant its Motion for Summary Judgment.

continued to incur overdraft fees after he chose to opt-in to overdraft protection. (Id. | 48).
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dbd @phrd.com

Darren E. Gaynor
Georgia Bar No. 288210

deg@phrd.com
1500 Marquis Two Tower
285 Peachtree Center Avenue N.E.
Atlanta, Georgia 30303
Telephone: (404) 523-5300
Facsimile: (404) 522-8409 Counsel for Defendant BancorpSouth Bank
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CERTIFICATE OF SERVICE

I hereby certify that I have this day caused the foregoing to be electronically filed with
the Clerk of the Court using the CM/ECF system, which will send notification of such filing to
all counsel of record entitled to receive service.

This 9th day of October 2012.

/s/ Eric Jon Taylor
Eric Jon Taylor

2539297_1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION
MARATHON RESORT & MARINA, LTD. CASE NO. 02-10085-CIV-KING
a Florida Limited Partnership
nti . I

Flaintiff FILED by WV—_D.C.

v.
DEC - 6 2002

PROMUS HOTELS, INC., ——
a Delaware corporation, G oF P MiAM !

Defendant.

J

ORDER DISMISSING COUNTS I AND I1f OF PLALUNLINE 5 &8 o Al

RDER DISMISSING COUNTS II AND III OF PLAINTIF F’S COMPLAINT

THIS CAUSE comes before this Court upon Defendant’s October 30, 2002, Motion to
Dismiss Counts II and III of Plaintiff’s Complaint. Plaintiff filed its Response on November 19,
2002. Defendant filed a Reply on November 26, 2002,

I. BACKGROUND

On or about May 22, 1998, the parties entered into a license agreement pursuant to which
Plaintiff obtained a license to use the public names “Hampton Inn” and “Hampton Inn & Suites” in
the operation of a Hampton Inn & Suites located in Marathon, Florida (the “License Agreement”).
On August 29, 2002, Defendant terminated the License Agreement based on Plaintiff’s alleged
failure to pay franchise fees to Defendant. Plaintiff brought the instant action against Defendant,
and asserts claims for breach of contract, breach of the implied covenant of good faith and fair

dealing, rescission, and promissory estoppel.
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II. LEGAL STANDARD
A motion to dismiss will be granted only where it is clear that no set of facts consistent with
the allegations could provide a basis for relief. Bradberry v. Pinellas County, 789 F.2d 1513, 1515
(11th Cir. 1986) (“It is well established that a complaint should not be dismissed for failure to state
a claim pursuant to Federal Rule of Civil Procedure 12(b)(6) ‘unless it appears beyond doubt that
plaintiff can prove no set of facts that would entitle him to relief.”") (quoting Conley v. Gibson, 355
U.S. 41, 45-46 (1957)). The court must construe the complaint in the light most favorable to the
plaintiff and accept as true all facts alleged by the plaintiff. Hishon v. King & Spalding, 467 U.S.
69, 73 (1984). The issue is not whether the plaintiff will ultimately prevail, but “whether the
claimant is entitled to offer evidence to support the claims.” Little v. City of North Miami, 805 F.
2d 962, 965 (11th Cir. 1986) (citation omitted). Regardless of the alleged facts, however, a court
may dismiss a complaint on a dispositive issue of law. Marshall County Bd. of Educ. v. Marshall
County Gas Dist., 992 F.2d 1171, 1174 (11th Cir. 1993).
I11. ANALYSIS
A. Count II: Implied Covenant of Good Faith and Fair Dealing
Count II of the Complaint asserts a claim for breach of the implied covenant of good faith
and fair dealing. In Burger King Corp. v. Weaver, 169 F.3d 1310 (11" Cir. 1999), the Eleventh
Circuit held that Florida does not recognize an independent cause of action for breach of the implied

covenant of good faith and fair dealing. Specifically, Weaver held that a cause of action for breach

of the implied covenant of good faith cannot be maintained in derogation of the express terms of the
underlying contract or in the absence of breach of an express term of the underlying agreement. 1d.

at 1318. This Court finds that Plaintiff has not asserted a claim for the implied covenant of good



Case 1:09-md-02036-JLK Document 2999-2 Entered on FLSD Docket 10/09/2012 Page 4 of 5

_Case 4:02-cv-10085-JLK Document 16 Entered on FLSD Docket 12/09/2002 Page 3 of 4

faith and fear dealing. Therefore, Count Il is dismissed with prejudice.
B. Count III: Rescission

Count 111 of Plaintiffs Complaint asserts a claim for Rescission, To state a claim for
rescission of contract, the plaintiff must allege the following factors: (1) the character or relationship
of the parties; (2) the making of the contract; (3) the existence of fraud, mutual mistake, false
representations, impossibility of performance, or other ground for rescission or cancellation; (4) that
the party seeking rescission has rescinded the contract and notified the other party to the contract
of such rescission; (5) if the moving party has received benefits from the contract, he should further

allege an offer to restore these benefits to the party furnishing them, if restoration is possible; and

(6) that the moving party has no adequate remedy at law. Billian v. Mobil Corp., 710 So. 2d 614,
617 (Fla. 2d DCA 1965).

Defendant argues that Plaintiff failed to allege that it had rescinded the franchise agreement
and/or notified Defendant of such rescission, (Def.’s Reply at 5). Plaintiff, in its Response, also
admits that “Count III of the Complaint does not contain precise language indicating that the
Defendant was notified that the franchise agreement [was] in fact rescinded.” (P1.'s Reply at 8).
The Court finds that the requisite elements for a claim for rescission have not been alleged. Count
III of Plaintiff's Complaint is therefore dismissed without prejudice.

1V. CONCLUSION

Accordingly, after a careful review of the record, and the Court being otherwise fully
advised, it is

ORDERED and ADJUDGED that Defendant’s Motion to Dismiss Counts II and III of

Plaintiff's Complaint be, and the same is hereby, GRANTED. Counts II of Plaintiff’s Complaint
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is hereby DISMISSED with prejudice. Count III of Plaintiff’s Complaint is hereby DISMISSED

without prejudice.

DONE and ORDERED in chambers at the James Lawrence King Federal Justice Building

and United States Courthouse, Miami, Florida, this 6" day of December, 2002.

JAMES LAWRENCE KING gy
A

.8, DISTRICT JUDGE
SOUTHERN DISTRICT OF FLORI

cc:  Barry R. Davidson
Hunton & Williams
Barclays Financial Center
1111 Brickell Avenue, Ste. 2500
Miami, FL 33131

Robert Zarco, Esq.

Robert F. Salkowski, Esq.

Zarco Einhorn & Salkowski, PA

Bank of America Tower at International Place
100 SE Second Street

Suite 2700

Miami, FL 33131
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Case No. 1:09-MD-02036-JLK

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

MDL No. 2036
Fourth Tranche

THIS DOCUMENT RELATES TO:

Shane Swift v. BancorpSouth, Inc.,
S.D. Fla. Case No. 1:10-cv-23872-JLK
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DEFENDANT BANCORPSOUTH BANK’S STATEMENT OF MATERIAL FACTS
AS TO WHICH THERE IS NO GENUINE ISSUE TO BE TRIED
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Pursuant to this Court's Local Rule 56.1(a), Defendant BancorpSouth Bank!
("BancorpSouth") submits this Statement of Material Facts As To Which There Is No Genuine
Issue To Be Tried in support of its contemporaneously-filed Motion for Summary Judgment and
supporting memorandum of law:

1. BancorpSouth is a regional bank incorporated in the State of Mississippi with its
principal place of business in Tupelo, Mississippi. (2d Am. Compl. at  13).

2. Beginning in 2003, BancorpSouth posted all debits to checking accounts for a given
day from highest dollar amount to lowest dollar amount. No debits for a given day are
posted until after all credits/deposits for that day are posted to the customer’s account.
(Defendant BancorpSouth Bank's Responses to Plaintiff's First Set of Interrogatories,
attached here as Exhibit A, at 11).

3. Prior to the beginning of the Class Period (as defined by this Court's class certification
order), BancorpSouth posted transactions in an order dictated by the type of
transaction, and posted high-to-low within each transaction type grouping. (/d.);
(Transcript of deposition of Jeff Jaggers taken on May 10-11, 2012 ("Jaggers Dep.")
at 24:5-15).

4. In 2003 BancorpSouth adopted a high-to-low posting order for debit transactions to,
among other reasons, increase non-interest revenue, streamline the posting process by
eliminating the distinctions between types of transactions, and make the process easier
for customers to understand. (Exhibit A at 12); (Transcript of deposition of Jeff
Jaggers taken on August 15, 2012 ("Second Jaggers Dep.")3 at 68:24-69:20).

5. BancorpSouth posts an account holder's deposits and other credits for a given banking
day first, before posting any debits. (Exhibit A at 10).

6. Since 2003, BancorpSouth has also provided account holders an overdraft payment
service with a varying overdraft limit ("Overdraft Payment Service"). Under this

service, BancorpSouth provides an amount over and above the customer's available

! BancorpSouth, Inc. previously asserted that it is not a proper defendant in this matter and,

as a result, Plaintiff Swift named BancorpSouth Bank as the sole defendant in the Second
Amended Complaint (DE #994).

% A copy of relevant portions of the Jaggers Dep. is attached here as Exhibit B.
3 A copy of the relevant portions of the Second Jaggers Dep. is attached here as Exhibit C.

1

2540100_1
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balance for which BancorpSouth will authorize payment of debit transactions. (Exhibit
Aat21).

7. BancorpSouth takes on certain risks when it pays a transaction into overdraft. (Second
Jaggers Dep. at 25:17-19).

8. In anticipation of the effective date of the Federal Reserve's revised Regulation E
("Reg. E"), and in order to comply with Reg. E, BancorpSouth changed its policies in
2010 with regard to enrollment of customers in is Overdraft Payment Service. (Exhibit
A at 13).

9. As of the implementation date of Reg. E, BancorpSouth required all customers to
affirmatively opt-in to the Overdraft Payment Service for transactions governed by
Reg. E. (1d.).

10. At all times since BancorpSouth started its Overdraft Payment Service, a
BancorpSouth customer has had the option to remove the Overdraft Payment Service
from his account on request. Since 2010 BancorpSouth requires all customers to
affirmatively opt-in to the Overdraft Payment Service for debit card and ATM card
transactions in order to use the service for those transactions. (Exhibit A at 22).

11. At all times during the Class Period, BancorpSouth fully and regularly disclosed its
discretionary posting order policy, stating that it would post debit card transactions in
any order it chose, including high-to-low, even if that order resulted in greater
insufficient funds or overdraft fees for customers. (Exhibit A at 14); (Jaggers Dep. at
59:14-19); (DE #2274-13); (DE #2274-14).

12.  Plaintiff Shane Swift is a citizen of Arkansas and a current checking account customer
of BancorpSouth. (2d Am. Compl. at ] 12, 31, 66).

13.  When Plaintiff opened his joint account with his wife Trina Swift at BancorpSouth's
predecessor American State Bank, he acknowledged receipt of the governing account
agreement documents and agreed to be bound by those documents. After American
State Bank merged with BancorpSouth, BancorpSouth sent all account holders full
disclosures regarding its products and services. When Plaintiff subsequently opened a
second BancorpSouth account, he acknowledged receipt of the governing account
agreement documents and agreed to be bound by those documents. (2d Am. Compl. at

99 31-33); (Transcript of deposition of Shane Swift taken on January 18, 2012 ("Swift
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Dep.")4 at 88); (Exhibits 2-3 to Swift Dep.); (Jaggers Dep. at 42:1-18).

14.  Plaintiff agrees that the Deposit Account Terms and Conditions ("Deposit
Agreement") and other related disclosures, including the Account Information
Statement attached as Exhibit B to the Second Amended Complaint, govern his
relationship with BancorpSouth. (/d.).

15. The Deposit Agreement expressly authorizes BancorpSouth to impose and deduct
charges (including overdraft charges) directly from Plaintiff's account as they accrue.
(See Deposit Agreement at 2, attached as Exhibit A to 2d Am. Compl.).

16.  The 2010 Account Information Statement further provides:

An "overdraft" occurs any time a check, ACH, ATM, debit card, bank fee
(including any overdraft related fee) or any other transaction (collectively, a
"Transaction") is presented for payment against an account and the available
balance of the account is insufficient to pay the Transaction. When an overdraft
occurs, we may, at our discretion, refuse the Transaction, or alternatively, we may
choose to pay the Transaction, in which case a negative account balance will
result. . . .

(Account Information Statement at 3, attached as Exhibit B to 2d Am. Compl.).
Similar language appears in Account Information Statements since 2003 (see Exhibit
A at 14); (Jaggers Dep. at 58:15-59:19); (Swift Dep. at 86-96); (Exhibits 4-12 to Swift
Dep.); (DE #2274-13); (DE #2274-14).

17.  In addition, the 2009 Deposit Agreement explicitly authorizes BancorpSouth to post
debits to an account in any order, including but not limited to, the order of largest to

smallest dollar amount:

ORDER OF PAYMENT: [I]f more than one item or order is presented for
payment against this account on the same day and the available balance is
insufficient to pay them all, we may pay any of them in any order we choose,
even if the order we choose results in greater insufficient funds fees than if we
had chosen to pay them in some other order. Our payment of any item or order in
overdraft does not create any obligation for us to pay any other item or order in
overdraft in the future, and you agree that no course of dealing regarding the
payment of items or orders in overdraft will be created between us.

(Deposit Agreement at 4, attached as Exhibit A to 2d Am. Compl.).

18.  Similarly, the 2010 Account Information Statement states:

* A copy of the relevant portions of the Swift Dep. is attached here as Exhibit D.

3
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If more than one Transaction (whether check, ACH, ATM, debit card, bank fee,
overdraft-related fee or any other transaction) is presented for payment against
your account on the same banking day and the available balance is insufficient to
pay them all, we may decide to pay any or all of them in any order we choose.
When we pay Transactions, we generally choose to pay the largest Transaction
first and the smallest Transaction last. Our choosing this order of payment for
Transactions may result in greater Overdraft-related Fees than if we had chosen to
pay them in some other order or had chosen not to pay them.

(Account Information Statement at 3-4, attached as Exhibit B to 2d Am. Compl.).

19. At least since 2004, BancorpSouth disclosed to its customers via its Account
Information Statement that it would pay transactions in an order of its choosing even if
this resulted in greater overdraft or insufficient funds fees. (Jaggers Dep. at 58:15-
59:19); (Transcript of deposition of Shane Swift taken on August 16, 2012 ("Second
Swift Dep.") at 45-48)°; (Exhibit 4 to Second Swift Dep.); (Swift Dep. 86-96);
(Exhibits 4-12 to Swift Dep.); (DE #2274-14).

20.  BancorpSouth provides multiple channels for customers to obtain information
regarding their accounts, including monthly statements, a voice response system, calls
to bank representatives, online banking and e-banking applications, and of course bank
branches. (Transcript of 30(b)(6) deposition of Jeff Jaggers taken on August 15, 2012
("Taggers 30(b)(6) Dep.")® at 62:23-63:13).

21.  Plaintiff was aware that BancorpSouth could post debits in any order, including from
high-to-low, from looking at his transaction history. (Swift Dep. at 32:15-22).

22.  The 2010 Account Information Statement informed Plaintiff that he could participate
in overdraft protection options offered by BancorpSouth instead of the Overdraft
Payment Service:

[Y]ou may avoid Overdraft-related fees through on of the Overdraft Protection
products offered by BancorpSouth. Credit Card Overdraft Protection works by
charging your BancorpSouth MasterCard or VISA credit card for cash advances
in the total amount of Transactions drawn against insufficient funds, with
resulting deposits of the cash advance amounts into your account to cover
Transactions, up to the cash advance limit of your credit card. Credit Card
Overdraft Protection transactions are subject to all the rules and finance charge
provisions applicable to cash advances under the Cardholder Agreement. You
may also avoid Overdraft-related Fees by establishing a BancorpSouth Equity

> A copy of the relevant portions of the Second Swift Dep. is attached here as Exhibit E.
® A copy of the relevant portions of the Jaggers 30(b)(6) Dep. is attached here as Exhibit F.

4
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Credit Line, which is a line of credit. . . .
(Account Information Statement at 4, attached as Exhibit B to 2d Am. Compl.).

23.  Plaintiff does not dispute that throughout the time he has had a BancorpSouth
checking account, BancorpSouth sent him updated account governing documents and
disclosures at or near the time they were published. (2d Am. Compl. at {{ 31-33);
(Swift Dep. at 81:8-21; 86-96); (Exhibits 4-12 to Swift Dep.).

24.  Plaintiff understood that transaction information was also available at a BancorpSouth
branch: Plaintiff visited his local BancorpSouth branch on several occasions and
requested and received copies of his account statements to help track his account
activity. (Swift Dep. at 99-104).

25.  Plaintiff and his wife admit that they understand BancorpSouth's disclosures regarding
its discretionary posting order in the Account Information Statement and Deposit
Agreement, and would have understood the same if they had read the disclosures
when they received them. (Transcript of deposition of Trina Swift taken on August 16,
2012 ("Trina Swift Dep.")7 at 45-49); (Second Swift Dep. at 41-49).

26.  Plaintiff's wife admits that if she had paid more attention to her monthly statements
from BancorpSouth earlier, she would have understood the posting order at an earlier
time. (Trina Swift Dep. at 48:6-13).

27.  BancorpSouth periodically sent its customers documents on how to avoid overdraft
fees, and provided a link on its website for additional information regarding overdraft
fees and the Overdraft Payment Service. (Jaggers Dep. at 53:3-22).

28.  The Deposit Agreement also informs customers that they are jointly and severally
liable for any account deficit resulting from charges and overdrafts. (Exhibit A at 15-
16).

29.  Plaintiff was aware that BancorpSouth had discretion in how it ordered debit
transactions on his account, and he explicitly agreed to this policy as it was described
in the Deposit Agreement. (Swift Dep. at 32:9-22, 81:8-25; 88).

30. Plaintiff learned by reading his account statements and overdraft notices that
BancorpSouth did not post transactions in chronological order. (Swift Dep. at 45:1-12;
77:19-23).

7 A copy of the relevant portions of the Trina Swift Dep. is attached here as Exhibit G.

5
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31.  Plaintiff had regular access to his account information with BancorpSouth since he
opened his account. (Swift Dep. at 47:9-14).

32.  Plaintiff acknowledged that he understood BancorpSouth's ordering policies by
reading his account statements. (Swift Dep. at 77:5-78:2).

33.  Plaintiff understood that BancorpSouth's discretionary posting policy disclosed in the
Account Information Statement could lead to more overdraft and insufficient funds
fees on his account. (Swift Second Dep. at 44:20-45:1).

34.  During the Class Period, Plaintiff incurred multiple overdraft fees on his account in a
single day on numerous occasions. (2d Am. Compl. at | 68); (Trina Swift Dep. at
30:20-24).

35. Either Plaintiff or Plaintiff's wife initiated all of the transactions on their
BancorpSouth account that incurred overdraft fees. (Jaggers 30(b)(6) Dep. at 37:8-19);
(Trina Swift Dep. at 39:21-40:1).

36. Plaintiff admitted that if he had reviewed his account statements during the entire
period he incurred overdraft fees, he would have seen that his transactions were
ordered from high-to-low. (Swift Dep. 77:5-23); (Trina Swift Dep. at 43:8-44:7).

37.  Before filing the Complaint, Plaintiff never spoke with anyone at BancorpSouth about
overdraft fees or the re-sequencing of his transactions; Plaintiff also testified that he is
satisfied with BancorpSouth's service. (Swift Dep. at 51:19-52:4).

38.  Plaintiff never complained to BancorpSouth regarding the overdraft charges on his
account, requested the charges be waived, or even asked BancorpSouth about the
overdraft charges. (Swift Dep. at 51:17-52:24; 54:21-55:3).

39. The only time Plaintiff's wife complained to BancorpSouth regarding overdraft
charges, the charges were due to a computer problem and BancorpSouth promptly
reversed the charges to her satisfaction. (Trina Swift Dep. at 30:25-32:8).

40.  Every time Plaintiff incurred an overdraft fee on his account, BancorpSouth notified
him of the fee by sending a Notice for Charge for Overdrawn Account. Plaintiff
admits receiving these notices. (Swift Dep. at 53:9-15); (Second Swift Dep. at 28:10-
17).

41. Before a written overdraft notice arrived, Plaintiff and his wife also could review their

account online to see any overdraft fees. Overdraft charges also appeared on their



Case 1:09-md-02036-JLK Document 2999-3 Entered on FLSD Docket 10/09/2012 Page 8 of
11

monthly statements. (Trina Swift Dep. at 36:19-37:15).

42.  Plaintiff never contacted BancorpSouth about any overdraft notices. (Second Swift
Dep. at 29:6-9); (Jaggers 30(b)(6) Dep. at 105:3-7).

43.  Plaintiff voluntarily paid every overdraft charge applied to his account. (Swift Dep. at
53:9-11; 54:11-20).

44.  Plaintiff received monthly account statements detailing transactions for his
BancorpSouth account since he opened his account, either by mail or electronically.
(Swift Dep. at 46:14-47:14).

45.  Plaintiff was aware that BancorpSouth paid debit transactions on his account into
overdraft, and that BancorpSouth assessed overdraft fees on these transactions,
because BancorpSouth indicated that funds in his account were insufficient to pay
certain transactions. (Plaintiff Shane Swift's Objections and Responses to Defendant
BancorpSouth Bank's First Continuing Interrogatories to Plaintiff, attached here at

Exhibit H, at 11-12).

46. In 2010 BancorpSouth sent notice to Plaintiff asking whether he wanted to continue
participating in BancorpSouth's Overdraft Payment Service. (Swift Dep. 85:7-10).

47.  Plaintiff and his wife voluntarily opted-in to BancorpSouth's Overdraft Payment
Service in May 2010. (Swift Dep. 85:7-13); (Trina Swift Dep. at 36:1-6).

48.  Plaintiff continued to incur overdraft fees on his account after opting-in to
BancorpSouth's Overdraft Payment Service. (Trina Swift Dep. at 36:7-18).

49.  Plaintiff continued to conduct transactions on his account that caused overdraft fees
after he received notices of overdrafts and the fees assessed for them. (Jaggers
30(b)(6) Dep. at 77:13-25); (Trina Swift Dep. at 36:1-18).

50.  Plaintiff's wife never told BancorpSouth that she did not want the Overdraft Payment
Service on their joint account during the Class Period, and she had no reason to
believe that BancorpSouth would have refused to remove the Overdraft Payment
Service had she asked. (Trina Swift Dep. at 33:8-17).

51. At the time Plaintiff opted-in to the Overdraft Payment Service, he knew
BancorpSouth posted debits high-to-low because he filed his lawsuit less than a week
prior. (Swift Dep. 85:7-20).

52.  Plaintiff admits that BancorpSouth's Overdraft Payment Service provides a benefit to
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him and the Class. (Swift Dep. 68:17-19; 85:14-20).

53.  Plaintiff admits that without BancorpSouth's Overdraft Payment Service, if there were
not enough money in his account, a transaction would have been rejected or returned.
He described such an outcome as "not a good thing." (Second Swift Dep. at 27:16-24).

54.  Plaintiff's wife also admits that having the Overdraft Payment Service provides a
benefit to her as an account holder. (Trina Swift Dep. at 33:18-34:6).

55.  Plaintiff cannot identify what posting order BancorpSouth should use. (Swift Dep.
57:7-18).

56.  Plaintiff admits that he is not challenging the amount that BancorpSouth charges for
an individual overdraft fee. (Swift Dep. at 50:7-10).

57.  Plaintiff admits that the relative importance of different banking transactions varies for
each customer, and that BancorpSouth cannot know what its customers believe to be
their most important transactions on their accounts. (Swift Dep. 61:14-62:15).

58.  Plaintiff admits that he has no reason to believe that all BancorpSouth customers
consider BancorpSouth's transaction ordering policies to be unfair. (Swift Dep. 38:22-
25).

59.  Plaintiff and his wife prefer that BancorpSouth pay all of their transactions, even if
this results in overdrafts and BancorpSouth charges overdraft fees, rather than deny
the transactions. (Trina Swift Dep. at 38:18-39:1); (Second Swift Dep. at 35:19-36:2).

60. Plaintiff's wife conducted transactions on their BancorpSouth account when she was
unsure of the account balance and whether sufficient funds were in the account to
cover the transaction(s). (Trina Swift Dep. at 41:16-42:2).

61.  Plaintiff admits that he was not aware of all of the transactions his wife entered into on
the BancorpSouth account during the class period. (Second Swift Dep. at 26:22-27:1).

62.  Plaintiff admits that when he entered into the transactions listed in on page 21 of the
Second Amended Complaint, he did not know if there were sufficient funds in his
account to cover the transactions. (Second Swift Dep. at 20:23-21:5).

63.  Plaintiff admits that he knew that if he had insufficient funds to cover transactions, the
transactions would be covered by BancorpSouth's Overdraft Payment Service.
Plaintiff admitted that he knew this because he had used the program before. (Second
Swift Dep. at 21:6-11; 22:2-13).
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64. Plaintiff's wife has maintained an individual checking account at Iberia Bank in

Pocahontas, Arkansas, since 2011. (Trina Swift Dep. at 12:3-10).

65. Plaintiff's wife also maintained an account with a local credit union during the Class

Period. (Trina Swift Dep. at 12:13-16).

66.  As of August, 2012 (and perhaps still to date), Plaintiff and his wife maintain a joint

checking account at BancorpSouth. (Trina Swift Dep. at 50:12-14); (2d Am. Compl. at

1 66).

67.  Plaintiff's wife admits that BancorpSouth cannot know when a customer has written a

check until BancorpSouth receives it. (Trina Swift Dep. at 63:6-64:18).

Respectfully submitted this 9th day of October, 2012.
PARKER, HUDSON, RAINER & DOBBS LLP

1500 Marquis Two Tower

285 Peachtree Center Avenue N.E.
Atlanta, Georgia 30303
Telephone: (404) 523-5300
Facsimile: (404) 522-8409

/s/ Eric Jon Taylor

Eric Jon Taylor

Georgia Bar No. 699966
ejt@phrd.com

William J. Holley, II
Georgia Bar No. 362310
wjh@phrd.com

David B. Darden
Georgia Bar No. 250341
dbd @phrd.com

Darren E. Gaynor
Georgia Bar No. 288210
deg@phrd.com

Counsel for Defendant BancorpSouth Bank
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CERTIFICATE OF SERVICE

I hereby certify that I have this day caused the foregoing to be electronically filed with
the Clerk of the Court using the CM/ECF system, which will send notification of such filing to
all counsel of record entitled to receive service.

This 9th day of October, 2012.

/s/ Eric Jon Taylor
Eric Jon Taylor

2540100_1
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Case No. 1:09-MD-02036-JLK

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

MDL No. 2036
Fourth Tranche

THIS DOCUMENT RELATES TO:

Shane Swift v. BancorpSouth, Inc.,
S.D. Fla. Case No. 1:10-cv-23872-JLK

vvvvvvbvvvvv

DEFENDANT BANCORPSOUTH BANK’S RESPONSES TO PLAINTIFE’S
FIRST SET OF INTERROGATORIES

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure, defendant
BancorpSouth Bank ("BancomSouth")1 hereby submits its answers and objections to Plaintiff's First

Set of Interrogatories ("Interrogatories").

GENERAL ANSWERS AND OBJECTIONS

BancorpSouth hereby incorporates each of these general answers and objections into its

specific answers and objections to each of Plaintiff's Interrogatories, whether or not BancorpSouth

! In the definitions section of his interrogatories, Plaintiff defines "You" to refer to, "the above-
named Defendant.” The only defendant named in the interrogatories, however, is "BancorpSouth,
Inc.," which is listed in the case style at the top of Plaintiff's Interrogatories. BancorpSouth, Inc., is
not a proper defendant in this matter. Counsel for Plaintiff and Defendant discussed the proper
BancorpSouth entity to name in this matter in 2010, and Plaintiff properly identified the defendant
herein as BancorpSouth Bank in his Second Amended Complaint (DE # 994). BancorpSouth Bank,
as the only defendant in this matter, is the entity responding to Plaintiff's interrogatories, and
BancorpSouth Bank interprets any references to "Defendant” in Plaintiff's interro gatories to refer to
BancorpSouth Bank,
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refers to such general answers or objection in its specific answer to a specific Interrogatory.

1. BancorpSouth objects to the Interrogatories to the extent that they purport to seek
information protected from disclosure by the attorney-client privilege, the work product 'doctrine, the
joint defense or common interest privilege, or any other privilege, immunity, or exemption from
disclosure.

7 BancorpSouth objects to the Interrogatories to the extent they call for the disclosure of
information prohibited ot otherwise protected from disclosure by any laws or regulations of any
State or the United States.

3. BancorpSouth objects to the Interrogatories to the extent that they seek information outside
of BancorpSouth's possession, custody, or control, and/or information that is also within Plaintiff's
possession, custody or control. Nevertheless, as described in BancorpSouth's Responses to Plaintiff's
First Request For Production, BancorpSouth will produce Swift's monthly statements and other
documents related to Swift's BancorpSouth account that BancorpSouth regularly distributes to
Plaintiff, to the extent that BancorpSouth has such documents within its possession, custody, or
control.

4, BancorpSouth objects to the Interrogatories to the extent that they purport to impose upon
BancorpSouth any duty or obligation that is in excess of those obligations that are imposed by the
Federal Rules of Civil Procedure, the Local Rules, the Court's orders, or any other applicable law or
rule. In particular, BancorpSouth objects to the Interrogatories to the extent that they purport to call
for information neither relevant to the claims or defenses of the parties nor reasonably calculated to
lead to the discovery of admissible evidence, and/or purport to impose a duty on BancorpSouth
beyond undertaking a reasonably diligent search for requested information.

5. BancorpSouth objects to the timeframe of the Interrogatories as set forth in paragraph nine
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(9) of the Interrogatories on the grounds that it is overly broad, unduly burdensome, and seeks
information that is neither relevant to the claims or defenses in this action nor reasonably calculated
to lead to the discovery of admissible evidence. BancorpSouth further objects to the timeframe of
the Interrogatorieslt’o the extent that the timeframe includes claims or damages that are barred by
statutes of limitations, statutes of repose, or laches. The longest limitations period applicable to
Plaintiff Swift's claims in his lawsuit is the five-year limitations period on his contract and ADTPA
claims under Arkansas law. Plaintiff filed his original complaint in this matter on May 18, 2010.
Therefore, any claims seeking compensation for overdraft fees assessed before May 18, 2005 are
time-batred. Thus, for purposes of these answers, unless otherwise stated, BancorpSouth shall
respond only for the period of January, 2005, to present (i.e., the date of these Interrogatories) in
response to any requests regarding transactions which Plaintiff contends triggered compensable
overdraft fees.

This limitation on BancorpSouth's responses shall not apply to responses related to
information concerning the decisions regarding the order for posting electronic debit card
transactions or other policies which were in effect during the alleged class period related to the
posting of electronic debit card transactions. For responses related to policies or procedures related
to posting order or paying debit card transactions into overdraft, or the decisions to adopt such
policies, BancorpSouth shall produce documents only for the period of January, 2002 until the
present (i.¢., the date of these Interrogatories). The basis for this limitation is that BancorpSouth first
adopted a policy of posting all transactions from highest dollar amount to lowest dollar amount in
2003, as first applied its "overdraft payment service" (as described in BancorpSouth's Responses to
Plaintiff's First Set of Interrogatories) to debit card transactions in 2003.

6. BancorpSouth objects to the definition of " 'you,' 'your' and/or 'defendant’ " to the extent it
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purports to encompass "any affiliated entities” of BancorpSouth. BancorpSouth responds with
respect to the entity named as defendant herein, BancorpSouth Bank.

7. BancorpSouth objects to the Interrogatories' definition of the term "Complaint" to the extent
it purports to define that term to include any complaint pending in MDL 2036 other than the
operative complaint Swift v. BancorpSouth, Inc., S.D. Fla. Case No. 1:10-cv-23872-JLK.

8. BancorpSouth objects to the Interrogatories' definition of the term "Deposit Agreement" on
the grounds that its reference to "all related documents which incorporate the Deposit Agreement" is
vague and ambiguous. For purposes of these answers, BancorpSouth interprets the term "Deposit
Agreement” to mean the "Deposit Account Terms and Conditions" attached as Exhibit A to
Plaintiff's Second Amended Complaint and the "Account Information Statement" attached as part of
Exhibit B to Plaintiff's Second Amended Complaint, and any earlier versions of these documents
that applied to Swift's BancorpSouth account.

9. BancorpSouth objects to the Interrogatories' definition of the term "Ttem” on the grounds that
its reference to "any debit or transaction processed through an account” is vague and ambiguous.
BancorpSouth defines the term “Transaction” in the Account Information Statement. When
BancorpSouth uses the term “Transaction” in these answers, BancorpSouth interprets and uses the
term as it is defined in the Account Information Statement.

10.  BancorpSouth objects to the Interrogatories' definition of the term "Account” to the extent
that it purports to include accounts that cannot be accessed by an electronic debit card and/or on
which overdraft fees cannot be incurred.

11.  BancorpSouth further objects to the definition of the term "Account" on the grounds that the
phrase "your institution" is vague and ambiguous. BancorpSouth responds with respect to the entity

named as a defendant herein, BancorpSouth Bank.
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12.  BancorpSouth further objects to use of the phrase"other members of the proposed Class(es)"
in the definition of the term “Account” on the grounds that no motion to certify any proposed class
has been filed, that no Class has been or properly can be certified, and that members of the proposed
Class(es) cannot readily be ascertained.

13.  BancorpSouth objects to the Interrogatories’ definition of the term "authorized" on the
grounds that it is vague and ambiguous, and to the extent that it relies on the definition of “item” in
the interrogatories (see objection number 9, above). With respect to use of the term "authorized" in
connection with items initiated by use of an electronic debit card, BancorpSouth objects to any
definition different from the process of authorization as specified by the rules and regulations of
Visa, MasterCard, and similar networks with respect to debit cards accepted on their networks. For
purposes of these answets, BancorpSouth will interpret the term "authorized" in this manner.

14.  BancorpSouth objects to the Interrogatories' definition of the term "received” on the grounds
that it is vague and ambiguous, and it is based on the definition of the term "authorized" (see
o\bjections number 13, above). BancorpSouth further objects to the definition of the term
"received" to the extent that it depends on the formulation of "the date and time ... a dollar amount
for the item is made available to you" because that formulation is vague and ambiguous.
BancorpSouth further objects to the definition because it is inconsistent with banking practice and
the operation of electronic debit card networks, and improperly conflates éuthorization of an
electronic debit card transaction with receipt of an electronic debit card debit item for setflement of a
definitive dollar amount.

15.  BancorpSouth objects to the Interrogatories’ definition of "overdraft fees” which includes a
reference to the undefined phrase "sustained overdraft fees." BancorpSouth further objects to this

definition because it does not make any distinction between charges assessed but not paid and
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charges assessed and paid. For purposes of these Responses, BancorpSouth interprets the term
"overdraft fees” to mean only overdraft fees incurred on consumer deposit accounts, which charges
are both assessed and paid.

16.  BancorpSouth objects to the Interrogatories to the extent they call for information related to
any individual other than Swift, the only Plaintiff specifically named in the operative case Shane
Swift v. BancorpSouth, Inc., S.D. Fla, Case No. 1:10-cv-23872-] LK. BancorpSouth also objects to
the definition of "Plaintiffs' account" to refer to "any bank account opened and maintained at your
institution by any of the named Plaintiffs" to the extent it seeks to reach any account information
related to any customer other than Swift.

17.  Certain of the information sought in these Interrogatories can only be obtained and produced,
as a practical matter by searching electronically stored information ("ESI") in the posséssion,
custody, or control of BancorpSouth. A manual search for and production of such information
would be unduly burdensome and oppressive, and requiring BancorpSouth manually to search for
and produce the information sought in these Interrogatories would exceed the scope of its obligations
under the Federal Rules of Civil Procedure. BancorpSouth is prepared to meet and confer with
Plaintiff to discuss and agree upon appropriate protocols for searching and production of ESI, as
specifically contemplated and required under the Federal Rules of Civil Procedure. BancorpSouth
anticipates that the agreed-upon protocols will include, at a minimum, identification of custodians
whose electronic records will be searched and agreed upon search terms that are reasonably designed
to obtain ESI that is relevant to the parties' claims and defenses in this action. BancorpSouth
provides its written responses to these Interrogatories with the understanding that it may need to
supplement its responses to these Interrogatories after ESI protocols are agreed upon and the

information is obtained from the EST within BancorpSouth.
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18.  BancorpSouth has answered cettain Interrogatories pursuant to Rule 33(d) of the Feder_al
Rules of Civil Procedure, referring Plaintiff to documents that BancorpSouth will produce that
contain information responsive to one or more of the Interrogatories. BancorpSouth states that
certain of these documents may only be obtained through the ESI protocol described above, in
paragraph 17 of these General Responses and Objections.

19.  Certain information called for in these Interrogatories is confidential and proprietary.
BancorpSouth will produce such information only pursuant to an appropriate protective order
entered by the Court. BancorpSouth is prepared to meet and confer with Plaintiff to discuss and
agree upon an appropriate protective order. Further, to the extent any Interrogatory seeks customer-
identifying information related to customers other than the named Plaintiff, or other customer
confidential information that BancorpSouth is under an obligation to keep confidential,
BancorpSouth will not produce that information.

20.  BancorpSouth is continuing to compile information and documents responsive to the non-
objectionable portion-of the Interrogatories. All objections and answers are based on information
presently known to BancorpSouth after reasonable inquiry performed to date. BancorpSouth's
objections and answers as set forth herein are made without prejudice to BancorpSouth's right to
assert additional or supplemental objections or responses. Accordingly, BancorpSouth resetves the
right to supplement these answers and objections, and will do so as responsive, non-privileged
information is located and compiled, pursuant to Fed. R. Civ. P. 26.

21.  BancorpSouth objects to the general instruction in paragraph number five (5) of the
Interrogatories which refers to documents that are "generated ... after the date of your answers" to
the extent it is intended to reach documents that are prepared in anticipation of litigation in

accordance with Fed. R. Civ. P, 26(b)(3).
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22.  BancorpSouth objects to the general instruction in paragraph number six (6) of the
Interrogatories as there has been no agreement as to the production or format of a privilege log.
Subject to this objection, with regard to the identification and protection of privileged documents and
information, BancorpSouth will comply with the Fed. R. Civ. P. 26(b)(5).

23.  BancorpSouth has made reasonable efforts to answer the Interrogatories, subject to its
general and specific objections, as BancorpSouth understands and interprets each Interrogatory. If
Plaintiff subsequently asserts any interpretation of any Interrogatory that differs from
BancorpSouth's interpretation of the Interrogatory, BancorpSouth reserves the right to supplement
and amend its objections and answers.

24.  Nothing contained herein is an admission of the relevance or admissibility of any answer.

25.  BancorpSouth is prepared to meet and confer with Plaintiff in an effort to resolve any
questions or concerns regarding its general and specific objections,

RESPONSES TO FIRST SET OF INTERROGATORIES
INTERROGATORY NO. 1: Identify all persons who have knowledge of the facts or
circumstances regarding the subject matter of this lawsuit and, for each such person, describe
the facts known to that person and identify all documents relating to those facts. Such persons
should include but not be limited to all persons who have knowledge of facts you will use in
opposing a motion for class certification; who have knowledge of the policies, practices and
procedures you employed regarding the manner or sequence in which your customers'
transactions are posted to their accounts; and who were employed and/or retained by you in

connection with the development, operation, revision and/or maintenance of software used to
determine overdrafts and overdraft fees.

ANSWER TO INTERROGATORY NO. 1: BancorpSouth objects to Interrogatory No. 1

on the grounds that it is premature, overly broad, and unduly burdensome. As phrased, Interrogatory
No. 1, particularly the request for disclosure of all persons "who have knowledge of the policies,
practices and procedures you employed regarding the manner or sequence in which your customers'

transactions are posted to their accounts,” would require disclosure of every current or former
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BancorpSouth employee (since 2003) in Bank operations or at a BancorpSouth branch.
BancorpSouth further objects to Interrogatory No. 1 on the grounds that it is vague and ambiguous,
especially as it relates to the undefined terms and phrases “subject matter of this lawsuit” and
"employed regarding the manner or sequence in which your customers' transactions are posted to
their accounts.," Subject to its general and specific objections, and using its best efforts to
comprehend Plaintiffs vague terms, BancorpSouth states that the following individuals have
substantial knowledge of facts or circumstances relevant to BancorpSouth’s policies and procedures
related to the assessment, collection, and refunding of overdraft fees: Michael Lindsey and Jeff
Jaggers. Subject to and without waiving the foregoing general and specific objections, BancorpSouth
states that it continues to investigate in good faith the subjects identified in this Interrogatory.

INTERROGATORY NO. 2: Identify each overdraft fee you assessed against an account held
by each Plaintiff named in the Complaint(s) and, for each such fee, identify each item that was

the basis for the overdraft fece and state all facts that show the basis on which the account was
deemed to have been subject to an overdraft fee,

ANSWER TO INTERROGATORY NO. 2: BancorpSouth objects to Interrogatory No. 2

on the grounds that it is vague and ambiguous, especially as it relates to the undefined terms and
phrases "basis for the overdraft fee” and "basis on which the account was deemed to have been
subject to an overdraft fee," BancorpSouth also objects to the use of the term "assessed" with 1'egard.
to overdraft fees, because Plaintiff does not clarify whether this Interrogatory requests information
regarding fees triggered by a transaction, fees actually charged, or fees collected, and does not
clarify whether fees that were later refunded should be included. Subject to and without waiving the
foregoing general and specific objections, BancorpSouth refers Plaintiff to reasonably available
documents that it agrees to produce, pursuant to Fed. R. Civ, P. 33(d), related to Sw-ift’s accounts
with BancorpSouth, which reflect reasonably available information concerning the transactional

history of such accounts, for the time period of January, 2005, through the date of the




Case 1:09-md-02036-JLK Document 2999-4 Entered on FLSD Docket 10/09/2012 Page 11 of
27

Interrogatories. See also BancorpSouth's Responses to RFP Nos. 7 and 8. BancorpSouth generally
states that, with regard to debit card transactions before the effective date of Reg E in 2010, it
charged an overdraft fee against a customer's account when a customer authorized a transaction that
his account did not have sufficient funds to cover, as determined when the debit card transaction
posted to the account, BancorpSouth also states that, even if a BancorpSouth customet authorizes a
transaction at a time when, to the best BancorpSouth can determine, insufficient funds are in the
account to cover the transaction, the transaction may not cause an overdraft (and an attendant
overdraft fee) if the customer makes a deposit that posts the same banking day and which would
cover the debit card transaction, because BancorpSouth posts all deposits for a given banking day
before posting any debits. BahcorpSouth further agrees to produce, pursuant to Fed. R. Civ. P. 33(d),
responsive, reasonably available, and non-privileged documents further detailing this information,
and to meet and confer with Plaintiff after Plaintiff reviews such documents regarding whether a
further narrative response is required and/or whether deposition testimony is appropriate on these
topics.

INTERROGATORY NO. 3: For each item identified in response to Interrogatory No. 2 as
the basis for an overdraft fee, state: (a) the date and time you authorized the item; (b) the date

and time you received the item; and (c) the date and time the item was debited from the
account,

ANSWER TO INTERROGATORY NO. 3: BancorpSouth objects to this Interrogatory on

the grounds that it is vague and ambiguous including the phrase "the basis for an overdraft fee."
Subject to and without waiving the foregoing general and specific objections, BancorpSouth refers
Plaintiff to reasonably available documents or ESI that it agrees to produce related to Swift’s
accounts with BancorpSouth (subject to agreed-upon appropriate protocols for searching and
production of ESI, as discussed in General Objection No. 17 herein), which reflect reasonably

available information concerning the transactional history of such accounts, for the time period of

10
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January, 2005, through the date of the Interrogatories. See also BancorpSouth's Response to RFP No.
7. BancorpSouth further agrees to meet and confer with Plaintiff concerning whether a further
narrative response is required after review of such documents.

INTERROGATORY NO. 4: For the period 1998 to the present, deseribe with particularity all
policies, practices and procedures you used to determine the sequence in which items are
posted to customers' accounts, including the dates any policies, practices or procedures were
changed and the reason for such changes, and identify all persons with knowledge of the
creation, implementation, modification, of such policies, practices and procedures.

ANSWER TO INTERROGATORY NO. 4: BancorpSouth objects to the timeframe of

Interrogatory No. 4 on the grounds that it is overly broad, unduly burdensome, and requests
information that is neither relevant to any claim or defense in this action nor reasonably calculated to
lead to the discovery of admissible evidence. BancorpSouth further objects to Intetrogatory No. 4
because it seeks information which falls outside of the applicable statutes of limitations. Subject to
and without waiving the foregoing objections, BancorpSouth refers Plaintiff to reasonably available
documents that it agrees to produce, subject to the entry of an appropriate protective order,
concerning the posting of electronic debit card transactions to customer accounts. See also
BancorpSouth's Responses to RFP Nos. 9-11, 13,22, 24,38-41, 49-531, 53-54, BancorpSouth further
states that, beginning in 2003, it posted the debits on checking accounts for a given day from highest
dollar amount to lowest dollar amount. No debits for a given day ate posted, however, until after all
deposits for that day are posted to the customet's account. Prior to 2003, BancorpSouth’s posted
transactions in an order dictated by the type of transaction, and to post high-to-low within each type
of transaction if there was more than one transaction of a particular type. Earnings Performance
Group ("EPG") and other consulting firms approached BancorpSouth in the early 2000s offering
consulting services that they represented would increase BancorpSouth's revenue. BancorpSouth

engaged EPG in 2002, EPG proposed numetous policies for increasing bank profitability, including

11
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adopting a high-to-low posting order for debits. BancorpSouth did not adopt all of EPG's
recommendations, but BancorpSouth did adopt a high-to-low posting order. BancorpSouth adopted
the high-to-low posting order for debits to, among other reasons, increase non-interest revenue and
streamline the posting process by eliminating the distinctions between types of transactions.

INTERROGATORY NO. 5: Describe with particularity how the policies, practices and
procedures identified in Interrogatory No. 4 varied or vary from state to state, if at all. .

ANSWER TO INTERROGATORY NO. 5: BancorpSouth incorporates by reference its

objections to Interrogatory No. 4. Subject to and without waiving the foregoing general and specific
objections, BancorpSouth refers Plaintiff to reasonably available documents that it agrees to
produce, subject to the entry of an appropriate protective order, concerning the order of posting of
electronic debit card transactions to customer accounts. See also BancorpSouth's Responses to RFP
Nos. 9-11, 13, 22, 24, 38-41, 49-51, 53-54. BancorpSouth further states that practices described in
BancorpSouth’s response to Interrogatory 4 do not vary from state to state. BancorpSouth further
states that when it acquired a bank that used a different posting order;, the acquired bank’s posting
order was used for its account holders until the acquired bank and its account holders could be
converted to BancorpSouth’s systems. For the time period relevaIIt to this lawsuit, BancorpSouth
states that it acquired American State Bank in 2005. Between November 30, 2005 and April 21,
2006, the account posting order for former account holders at American State Bank differed from the
posting order on preexisting BancorpSouth accounts.

INTERROGATORY NO. 6: If the policies, practices and procedureé regarding overdraft fees
you have followed during the 180 days immediately preceding the date on which you answer
these interrogatories are materially different than the policies, practlces and procedures
relating to overdraft fees you followed from 1998 to present, describe in detail all ways in
which your current policies, practices and procedures differ, explain when, how and why they

changed, and identify all documents that describe, refer or relate to the differences or changes.

ANSWER TO INTERROGATORY NO. 6: BancorpSouth objects to Interrogatory No. 6

12
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on the ground that it potentially reaches BancorpSouth's policies, practices, and procedures for
setting the amount of an individual overdraft fee, and the Interrogatory is, therefore, overly broad,
unduly burdensome, and seeks information that is neither relevant to any claim or defense in this
action nor reasonably calculated to lead to the discovery of admissible evidence. BancorpSouth also
objects to the vague term "policies and procedures regarding overdraft fees.” BancorpSouth further
objects to the timeframe of this Interrogatory in that the request for information dating to 1998 is
overly broad, unduly burdensome, and seeks information that is neither relevant to any claim or
defense in this action nor reasonably calculated to lead to the discovery of admissible evidence, and
because it falls outside of applicable statutes of limitations. Subject to and without waiving the
foregoing general and specific objections, BancorpSouth states that in anticipation of the effective
date of "RegE," and in order to comply with Reg E, BancorpSouth changed its policies in 2010 with
regard to enrollment of customers in its overdraft payments service (as described in response to
Interrogatory No. 12 herein). BancorpSouth now requires all customers to affirmatively opt in to the
overdraft payment service in connection with transactions governed by Reg E. For more information
regarding BancorpSouth's overdraft payment service, see response to Interrogatory No. 12 herein.
BancorpSouth further agrees to produce; pursuant to Fed. R, Civ. P. 33(d), responsive, reasonably
available, and non-privileged documents further detailing this information, and to meet and confer
with Plaintiff after Plaintiff reviews such documents regarding whether a further narrative response
is required and/or whether deposition testimony is appropriate on these topics.

INTERROGATORY NO. 7: Describe with particularity all actions you have taken to inform
your customers of your policies, practices and procedures of posting items in the order of

highest to lowest dollar amount, including when, how and by whom each such action was
taken, ,

ANSWER TO INTERROGATORY NO. 7: BancorpSouth objects to Interrogatory No. 7

on the grounds that it is overly broad, unduly burdensome, and to the extent that it purports to

13
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require BancorpSouth to identify each and every separate document, oral conversation,
communication, or other responsive item concerning the posting of certain items to customer
accounts in highest to lowest order. Subject to and without waiving the foregoing general and
specific objections, BancorpSouth refers Plaintiffs to reasonably available documents that it agrees
to produce, subject to the entry of an appropriate protective order, concerning information provided
to customers concerning the posting of debit card transactions in order of highest to lowest dollar
amount, for the time period of 2003 through the date of these Interrogatories. See also
BancorpSouth's Response to RFP Nos. 1-6, 11, 17, 26, 48 and 55.

BancorpSouth further states that it has fully and regularly disclosed its policy of posting debit
card transactions in order of highest to lowest dollar amount since it began following this policy in
2003. These disclosures were made, among other methods of disclosing BancorpSouth's posting
policies, in the Deposit Account Terms and Conditions and Account Information Statements, revised
from time to time, which have governed BancorpSouth accounts during all periods since 2003,
BancorpSouth also refers Plaintiff to the Deposit Account Terms and Conditions, attached as Exhibit
A to Swift’s Second Amended Complaint, which states, in part:

ORDER OF PAYMENT - Unless otherwise provided in the Account Information

Statement (see OTHER TERMS section below), if more than one item or order is

presented for payment against the account on the same day and the available balance

of the account is insufficient to pay them all, we may pay any of them in any order

we choose, even if the order we choose results in greater insufficient funds fees than

if we had chosen to pay them in some other order. Our payment of any item or order

in overdraft does not create any obligation for us to pay any other item or order in

overdraft in the future, and you agree that no course of dealing regarding the

payment of items or orders in overdraft will be created between us . . .
and refers Plaintiff to the Account Information Statement, attached as Exhibit B to Swift’s Second

Amended Complaint. BancorpSouth further agrees to produce, pursuant to Fed. R. Civ. P. 33(d),

responsive, reasonably available, and non-privileged documents further detailing this information,
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and to meet and confer with Plaintiff after Plaintiff reviews such documents regarding whether a
further narrative response is required and/or whether deposition testimony is appropriate on these
topics.

INTERROGATORY NO. 8: State the manner in which you have defined or otherwise
described the term "overdraft" to your customers,

ANSWER TO INTERROGATORY NO. 8: Subject to and without waiving the foregoing

general objections, BancorpSouth refers Plaintiffto reasonably available documents that it agrees to
produce, pursuant to Fed. R. Civ. P. 33(d) and subject to the entry of an appropriate protective order,
concerning the actions it has taken to inform customers of BancorpSouth's policies, practices and
procedures regarding the posting of electronic debit card transactions, for the time period of 2003
through the date of the Interrogatories, including exemplars of its Deposit Account Terms and
Conditions and Account Information. See also BancorpSouth's Responses to RFP Nos. 1-6, 11, 17,
26 and 55. BancorpSouth further agrees to meet and confer with Plaintiff after Plaintiff reviews such
documents regarding whether a further narrative response is required and/or whether deposition
testimony is appropriate on these topics.

In addition, BancorpSouth refers Plaintiff to the Deposit Account Terms and Conditions
attached as Exhibit A to Swift’s Second Amended Complaint, which states, among other things, as
follows:

LIABILITY: ... Each of you also agrees to be jointly and severally (solitarily) liable

for any account deficit resulting fiom charges or overdrafts, whether caused by you

or another authorized to withdraw from the account, and the costs we incur to collect
the deficit including our reasonable attorneys.

* ok %

ORDER OF PAYMENT - Unless otherwise provided in the Account Information
Statement (see OTHER TERMS section below), if more than one item or order is
presented for payment against the account on the same day and the available balance
of the account is insufficient to pay them all, we may pay any of them in any order
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we choose, even if the order we choose results in greater insufficient funds fees than
if we had chosen to pay them in some other order. Our payment of any item or order
in overdraft does not create any obligation for us to pay any other item or order in
overdraft in the future, and you agree that no cousse of dealing regarding the
payment of items or orders in overdraft will be created between us.

BancorpSouth also refers Plaintiff to the “About Overdrafts” section of the Account
Information Statement, attached as Exhibit B to Swift’s Second Amended Complaint, which

states in part:

An “overdraft” occurs any time a check, ACH, ATM, debit card, bank fee
(including overdraft-related fee) or any other transaction (collectively, a
“Transaction”) is presented for payment against an account and the available
balance of the account is insufficient to pay the Transaction. When an
overdraft occurs, we may, at our discretion, refuse the Transaction, or
alternatively, we may choose to pay the Transaction, in which case a negative
account balance will result.

INTERROGATORY NO. 9: Describe with particularity each step, including each form of
communication, involved in an electronic debit transaction, beginning with the initiation of the
transaction, continuing through your receipt of notice of the dollar amount of the transaction
and authorization of the transaction, and ending with your posting of the transaction to the
customer's account and your assessment of overdraft fee, if any, based on the transaction.

ANSWER TO INTERROGATORY NO. 9: BancorpSouth objects to Interrogatory No. 9

on the grounds that it is vague and ambiguous, especially as to its use of the undefined terms and
phrases "electronic debit transaction,” "initiation," "receipt," and "notice." BancorpSouth further
objects on the grounds that this Interrogatory is overly broad and unduly burdensome (e.g., the steps
entailed may differ depending on the type of transaction), and to the extent that it calls for
information that is not within the knowledge, custody, or control of BancorpSouth. BancorpSouth
further objects on the ground that Interrogatory No. 9 is inaccurate to the extent it states that
BancorpSouth is presented with information reflecting the final amount of a transaction prior to or at
the time of initiation or authorization of the transaction.

Subject to and without waiving the foregoing general and specific objections, BancorpSouth
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refers Plaintiff to reasonably available documents that it agrees to produce, pursuant to Fed. R. Civ.
P. 33(d) and subject to the entry of an appropriate protective order, concerning the steps involved in
posting of transactions to customer accounts, for the period of 2003 through the date of the
Interrogatories. BancorpSouth also refers i’laintiff to the Omnibus Motion to Dismiss and/or for
Judgment on the Pleadings and Incorporated Memorandum of Law [DE # 217] at 8-12 (discussing
the authorization and settlement process for electronic debit card transactions), and to
BancorpSouth’s Motion to Dismiss Plaintiff’s Second Amended Complaint [DE# 1068] in this
matter. See also BancorpSouth's Responses to RFPs 34-36, 41, 69-70. BancorpSouth further states
as follows:

BancorpSouth's processing of debit card transaction (whether a "PIN" or a "signature"
transaction) begins when BancorpSouth's systems receive an inquiry from a credit card processor.
For a signature transaction, the transaction is routed to BancorpSouth via a third-party card
processing vendor (“FDR”). The FDR system determines whether the transaction is or is not
authorized. Authorization is based on whether the requested transaction exceeds the total of what
the FDR system calculates the customer's account balance to be. FDR initiates a balance inquiry to
BancorpSouth® Stratus system, and subtracts any signature transactions authorized from up to three
prior days that have not “settled.” If the requested transaction exceeds the total of the account
balance (as calculated by FDR), the transaction will not be authorized. A signature transaction does
not post to a customer's account, and does not reduce the customer's balance, until the merchant
clears the transaction, which can be several days later. A signature transaction posts to the customer's
account only after that the merchant clears the transaction. Signature transactions post at the end of
the day when all other transactions for that day post, in ordex; from highest dollar amount to lowest

dollar amount. The posting of the transaction occurs on BancorpSouth's account demand deposit

17




Case 1:09-md-02036-JLK Document 2999-4 Entered on FLSD Docket 10/09/2012 Page 19 of
.27

account system ("DDA" or "mainframe"). If the transaction at issue causes the customer's account to
be overdrawn or causes an overdrawn account to be further overdrawn, an overdraft fee will be
assessed against the customer’s account. The overdraft fee will be charged against the customer’s
account on the day following the transaction that triggered the fee.

For debit card "PIN" transactions, the process is similar, but not identical. PIN transactions
are authorized or denied by BancorpSouth's "Stratus” system. Authorization is based on whether the
requested transaction exceeds the total of what the Stratus system calculates the customer's account
balance to be. The Stratus system will include the overdraft limit for that customer if the customer is
enrolled in the overdraft payment service. The Stratus system's balance information is regularly
updated by communication with BancorpSouth's DDA system. If the requested transaction exceeds
the total of the account balance (as calculated by Stratus) the transaction will not be authorized. A
PIN transact.ion posts to the customer's account, on the DDA, at the end of the day when all other
transactions for that day post, in order from highest dollar amount to lowest dollar amount. If the
transaction at issue causes the custbmer's account to be overdrawn or causes an overdrawn account
to be further .overdrawn, an overdraft fee will be assessed against the customer's account. The
overdraft fee will be charged against the customer's account on the day following the transaction that
triggered the fee.

BancorpSouth further agrees to produce, pursuant to Fed. R. Civ. P. 33(d), responsive,
reasonably available, and non-privileged documents further detailing this information, and to meet
and confer with Plaintiff after Plaintiff reviews such documents regarding whether a further narrative
response is required and/or whether deposition testimony is appropriate on these topics.
INTERROGATORY NO. 10: For each step in the process described in your answer to
Interrogatory No. 9, identify each computer system or database used to transmit and/or store

information and for each such database or system, identify its task and function and desecribe
in detail where and how you retain the information associated with each step and the process

18




Case 1:09-md-02036-JLK Document 2999-4 Entered on FLSD Docket 10/09/2012 Page 20 of
27

by which such records or information can be accessed.

ANSWER TO INTERROGATORY NO. 10: In Response to Interrogatory No. 10,

BancorpSouth incorporates by reference its specific objections to Interrogatory No. 9.
BancorpSouth further objects to Interrogatory No. 10 on the grounds that it is overly broad, unduly
burdensome, and seeks information that is neither relevant to any claim or defense in this action nor
reasonably calculated to lead to the discovery of admissible evidence.

Subject to and without waiving the foregoing objections, BancorpSouth refers Plaintiff to
reasonably available documents that it agrees to produce, pursuant to Fed. R. Civ. P. 33(d) and
subject to the entry of an appropriate protective order, concerning computer systems and databases
concerning electronic debit card transactions, for the time period of 2003 through the date of the
Interrogatories. See also BancorpSouth's Responses to RFP Nos. 32-33, 41 and 69-70.
BancorpSouth further states that this Interrogatory overlaps with Interrogatory No. 9 to a substantial
extent; therefore, BancorpSouth refers Plain’;iff to the portions of BancorpSouth's response to
Interrogatory No. 9 that are responsive to this Interrogatory.

BancorpSouth further agrees to produce, pursuant to Fed. R. Civ, P. 33(d), responsive,
reasonably available, and non-privileged documents further detailing this information, and to meet
and confer with Plaintiff after Plaintiff reviews such documents regarding whether a further narrative
response is required and/or whether deposition testimony is appropriate on these topics.
INTERROGATORY NO. 11: On an annual basis for each year since 2002 and for e_alch State
in which you maintain customer accounts, state (a) the aggregate total dollar amount of
overdraft fees based on debit card and/or ATM transactions you assessed against your
customers' accounts; (b) the aggregate total dollar amount of overdraft fees based on debit
card and/or ATM transactions assessed against customers accounts that you have forgiven,
waived, reversed or otherwise not collected; and (¢) the number of your customers' accounts

. that have been assessed more than one overdraft fee based on debit card and/or ATM
transactions on a single day.

ANSWER TO INTERROGATORY NO. 11: BancorpSouth objects to Interrogatory No.
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11 on the grounds that it is overly broad, unduly burdensome, seeks information that is neither
relevant to any claim or defense in this action nor reasonably calculated to lead to the discovery of
admissible evidence, and falls outside of applicable statutes of limitations. BancorpSouth also
objects to the use of the vague and undefined phrase “overdraft fees based on debit card and/or ATM
transactions.” Subject to and without waiving the foregoing general and specific objections, -
BancorpSouth refers Plaintiff to reasonably available documents and/or data that it agrees to
produce, pursuant to Fed. R. Civ. P. 33(d) and subject to the entry of an appropriate protective order,
concerning the aggregate amounts and number of customer accounts requested, for the time period
of 2005 through the date of the Interrogatories. See also BancorpSouth's Responses to RFP Nos. 27
and 28. BancorpSouth further agrees to meet and confer with Plaintiff after Plaintiff reviews such
documents regarding whether a further narrative response is required and/or whether deposition
testimony is appropriate on these topics.

INTERROGATORY NO. 12: Describe in detail how you determine whether to authorize a
debit transaction made on a customer's account. In the event an automated algorithm is used,

describe in detail each factor considered by the algorithm and the weight ascribed to each such
factor.

ANSWER TO INTERROGATORY NO. 12: BancorpSouth objects to Interrogatory No.

12 on the grounds that it is vague and ambiguous, especially as it relates to the phrase "authorize a
debit transaction made on a customet's account.” BancorpSouth further objects to this Interrogatory
on the grounds that it is overly broad, unduly burdensome, and seeks information that is neither
relevant to any claim or defense in this action nor reasonably calculated to lead to the discovery of
admissible evidence.

Subject to and without waiving the foregoing general and specific objections, BancorpSouth
refers Plaintiff to reasonably available documents that it agrees to produce, subject to the entry of an

appropriate protective order, concerning the method by which BancorpSouth determines whether or
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1ot to authorize an electronic debit card transaction, for the time period of 2003 through the date of
the Interrogatories. See also BancorpSouth's Response to RFP Nos. 34-36. BancorpSouth further
states that, since 2003, BancorpSouth has provided an "overdraft payment service" with a varying
overdraft limit. A customer can both have an overdraft protection product (such as a linked savings
account, credit card, or line of credit to cover transactions that would overdraw the customer's
checking account) and be enrolled in the overdraft payment service. Under the overdraft payment
service, BancorpSouth provides an amount over and above the customer's available balance for
which BancorpSouth will authorize payment of debit card transactions initiated by the customer.
Under the overdraft payment service, each enrolled accoﬁnt holder has an overdraft limit. The bank
may also, at its discretion, pay an item into overdraft above the overdraft limit. The amount of the
overdraft limit may vary for each customer, and may vary for an individual customer, from statement
period to statement period. The amount of the overdraft limit is affected by such factors as the
length of time the customer's account has been open, the average balance in the accouﬂt over the
previous 90 days, and the number of times the customer has overdrawn his account in the previous
12 months. For an account enrolled in the overdraft payment service, whether a particular debit card
transaction is authorized or not is determined by comparing the amount of the requested debit card
transaction with tﬁe amount in the customer's account (as best BancorpSouth can determine in light
of the uncertainties of what other transactions will be requested or will arrive before all of the
transactions post at the end of the banking day) plus the amount of the customer's currently effective
overdraft limit for the account. If the apparently available balance plus the overdraft limit exceeds
the amount of the requested debit card transaction, the debit card transaction will be authorized; if
the amount of the requested debit card transaction exceeds the apparently available balance plus the

overdraft limit, the transaction will not be authorized.
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Since its inception, the existence of the overdraft payment service has been disclosed to
customers in BancorpSouth’s Account Information Statement, among other methods of disclosure.
At all times, a BancorpSouth customer has had the option to remove the overdraft payment service
from his account on request. Although the default rule from 2003 until the effective date of Reg Ein
2010 was for an account holder to be enrolled in the overdraft payment service unless he opted out,
BancorpSouth changed its policies in 2010 to comply with Reg E. BancorpSouth now requires all
customers to affirmatively opt in to the overdraft payment service for debit card and ATM card
transactions in order to use the service for those transactions.

BancorpSouth further agrees to produce, pursuant to Fed. R. Civ. P. 33(d), responsive,
reasonably available, and non-privileged documents further detailing this information, and to meet
and confer with Plaintiff after Plaintiff reviews such documents regarding whether a further narrative
response is required and/or whether deposition testimony is appropriate on these topics.

INTERROGATORY NO. 13: Describe in detail the manner in which your Hogan or RDS (or
equivalent) system operates with regard to the processing of items.

ANSWER TO INTERROGATORY NO. 13: BancorpSouth objects to

Interrogatory No. 13 on the grounds that it is vague aﬁd ambiguous, especially as it relates to the
undefined terms "equivalent” and "processing." BancorpSouth also objects to the use of the
undefined and vague term "Hogéln or RDS (or equivalent) system.” Subject to and without waiving
the foregoing general and specific objections, BancorpSouth refers Plaintiff to reasonably available
documents that it agrees to produce, pursuant to Fed. R. Civ. P. 33(d) and subject to the entry of an
appropriate protective order, concerning the system(s) it employs, for the time period of 2003
through the date of the Interrogatories. See also BancorpSouth's Responses to RFP Nos. 41, 69 and
70. BancorpSouth further states that this Interrogatory overlaps with Interrogatory No. 9 to a

substantial extent; therefore, BancorpSouth refers Plaintiff to the pottions of BancorpSouth's
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response to Interrogatory No. 9 that are responsive to this Intetrogatory.

BancorpSouth further agrees to produce, pursuant to Fed. R. Civ. P. 33(d), responsive,
reasonably available, and non-privileged documents further detailing this information, and to meet
and confer with Plaintiff after Plaintiff reviews such documents regarding whether a further narrative
response is required and/or whether deposition testimony is appropriate on these topics.
INTERROGATORY NO. 14: Identify all third parties, other than legal counsel or federal
agencies, who have provided any documents, advice, assistance, proposals, reports, studies or
services of any kind to you in connection with your policies, practices and procedures relating

to the determination or assessment of overdraft fees, or the revenue projected to be derived
from such fees.

ANSWER TO INTERROGATORY NO. 14: BancorpSouth objects to Interrogatory No.

14 on the grounds that it is overly broad, unduly burdensome and seeks information that is not
relevant to any claim or defense in this action and/or not reasonably calculated to lead to the
discovery of admissible evidence. BancorpSouth further objects to Interrogatory No. 14 because it
potentially reaches BancorpSouth's policies, practices, and procedures for, among other things,
setting the amount of an overdraft fee. Subject to and without waiving the foregoing general and
specific objections, BancorpSouth agrees to conduct a reasonable inquiry and identify the requested

third parties.

dkokokkok
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Respectfully submitted this 27th day of June, 2011.

PARKER, HUDSON, RAINER & DOBBS LLP
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David B. Darden
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Darren E. Gaynor
Georgia Bar No. 288210

1500 Marquis Two Tower

285 Peachtree Center Avenue N.E,
Atlanta, Georgia 30303
Telephone: (404) 523-5000
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Counsel for Defendant BancorpSouth Bank

24




Case 1:09-md-02036-JLK Document 2999-4 Entered on FLSD Docket 10/09/2012 Page 26 of
27
|

|
|

VERIFICATION

1, Jeff Jaggers, being duly sworn, depc}se;E and say that I am Senior Vice President for
BancorpSouth Bank ("BancorpSouth”). 1 have re{i'iewed the foregoing Defendant BancorpSouth's
Responses to Plainltiff's First Set of Interrogatorieé, which I understand have been compiled from a
number of sources within BancorpSouth with the assistance of BancorpSouth’s counsel. To the best
of my knowledge, information, and belief, thig factual information contained in Defendant
BancorpSouth's Objections and Responses to P%&intiff‘s First Set of Interrogatories is true and
accurate,

This 27th day of June, 2011.

Posftion: Senior Vice President

Sworn to and subscribed
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CERTIFICATE OF SERVICE

1 hereby certify that I have this day served a copy of the within and foregoing DEFENDANT
BANCORPSOUTH BANK’S RESPONSES TO PLAINTIFF’S FIRST INTERROGATORIES
upon all parties to this maiter by depositing a true copy of same in the U.S. Mail, proper postage
prepaid, addressed as follows:

Robert C. Gilbert, Esq.
Alters Law Firm, P.A.
4141 N.E. 2™ Avenue, Suite 201
Miami, Florida 33137

Jeffrey M. Ostrow, Esq.

Jonathan Streisfeld, Esq.

Kopelowitz Ostrow Ferguson Weiselberg Keechl
200 S.W. First Avenue, 12" Floor

Fort Lauderdale, Florida 33301

Darten T, Kaplan, Esq.
Chitwood Hatley Harnes, LLP
2300 Promenade 1T

1230 Peachtree Street, NE
Atlanta, Georgia 30309

u's

This & 7 day of ~J ¥, 2011.

=D

Eric Jon Taylal'\.,/
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1 language? Is that what you were doing?
2 A. no.

|
3 | MR. TAYLOR: Object to the form.
4 Q. Go ahead.
5 A. Prior to that we categorized our
6 transactions in, you know, different buckets and

7 posted high to low. And that was very difficult for
8 our customers to understand what makes up, you know,
9 my posting order. I've got X number of transactions

10 that fall into different types. And so, we put

11 together a listing of the types of transactions and

12 how they fell into different buckets. Once we went

13 to a more simplified approach, there was not a need
14 to go to that detail because all the transactions

15 fell into one category.

16 Q. Did the bank do any studies at any point in
17: time as to whether, in fact, customers were better

18 able to understand the posting order after you

19 changed it till the time it was in multiple buckets?

20 | A. From the -- there was not a formal study
21 done, but the general consensus was that that was
22 much easier to understand, and our customers could
23 understand that and it was easier to explain to our
24 customers if they contacted the bank.

25 0. How is the general consensus arrived at

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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Q. Well, was there anything specifically done
-- would it be correct to say that the bank merely
provided at some point a new deposit agreement
without any explanation as to what was in the terms
of the deposit agreement?

A. I do not recall if the bank sent new
deposit agreements with each acquisition on the
deposit side. I do recall that we send full
disclosures regarding all of our products and all of
our services. I know factually that we did not
require customers to sign another account agreement.
That wag not done and we have not done that in any
acquisition. And I do know that -- my date may be
wrong here, but I believe it was gsometime around
2007, we did a complete terms and conditions
discretionary, new discretionary to all customers
that were with our bank at that time. My
recollection is that was in 2007.

Q. So it's your recollection that prior to
that 2007 change, that the customers that banked with

one of these other banks that you acquired would not

have gotten a new deposit agreement?
A. I do not recall that they did. I don't
recall. It could have certainly been part of the

disclosures, but I don't recall that specific

Veritext Florida Reporting Co.

800-726-7007 305-376-8800
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1 MR. TAYLOR: Object to the form. I

2 think he answered that question.

3 A. We communicated -- you know, going

4 backwards, in March of 2000 -- well, it may have been

5 April. Either March 31st, April 2nd, somewhere

6 around that 2010, we did letters to our customers

4 about overdraft payment service. Most of that was in

8 preparation for Regulation E, but it would have been

9 prior to Reg E taking effect.

10 Q. And did those communications as far as you

allill know discuss the posting order of transactions?

12 A. My recollection is they're part of the

13 discretionary included how we paid items that a

14 customer could incur multiple fees.

15 Q. Anything else that you would add to that? |
16 A. Yes. ‘
17 Q. Okay. |
18 A. We would have periodically mailed to

19 customers a document how to avoid overdraft fees, how !
20 to avoid fees, including overdraft fees, on our web

21 site. We have a link on how to avoid fees and
22 included in that is how to avoid overdraft fees.
23 Q. Wait.

24 (Brief pause in the proceedings) .
25 A. I thought you wanted me to wait.

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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1 -- the document you provided earlier there was a
2 paragraph with an asterisk, we began to create a

3 paragraph that we called about overdrafts. We did

4 that over time and then expanded on that over time.
5 So it changed over time.
6 Q. And what was the genesis of -- I guess

|
7 there's two different changes that we discussed. We
8 discussed the change relating to -- well, a call, if

9 it's okay, and you understand what I'm talking about,

10 the may language that said you may do it in any order
11 you choose. Okay? So what was the genesis of
12 choosing to go to that language as opposed to a

13 language that you previously had that talked about a

14 descending order?

15 A. That was 2003, 2004. I don't recall the
16 exact genesis. I do recall part of a conversation
17 | related to -- there was discussions about having the

18 ability or disclosing the ability to pay certain
19 items that were made payable to BancorpSouth that we
|
20 | would have the right to pay those items before any
21 others and that we might want to have that right to I
22 pay any item that was made payable to BancorpSouth
23 before any other items. So, that was part of the
24 @ discussion. I remember that. I can't remember all

25 the discussion, but I remember that being part of the

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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1 discussion.

2 Q. But the bank wasn't -- at that point in

3 time because of that change, the bank wasn't

4 specifically telling the customer what the policy was
5 as of the time that they delivered that document to

6 the customers, in terms of the posting order,

7 correct?

8 MR. TAYLOR: Object to the form.

9 A. I think --
10 Q. As of the time you made this change to the
il may in any order, you weren't identifying for the

2 customer what the bank's practice was specifically as
13 of that time, correct?
14 A. Our disclosures were that we may pay in any
15 order, and including the right to pay any item -- I
16 believe the discretionary -- and then immediately

17 shortly after that, it included the paragraph that we |
18 have the right to pay any item made payable to

19 BancorpSouth first.

20 Q. All right.

21 MR. STREISFELD: Let's take a break. !
22 (Short recess) ;
23 | Q. I'm going to show you a document, which is

24 Exhibit 36 to the class certification motion. We'll

25 call it Exhibit 22 for purposes of today and ask if

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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|

1 because it's a valuable service to the

2 customer.

3 0. So it's a serxvice, it's a valuable

4 gservice to the customer and the customer

5 should pay for that valuable service, in your

6 mind?

7 A. Yes, it's a valuable service and the

8 bank discloses the fee to the customer and if

9 they, you know, want that service or use that

10 service, there is a fee associated with it.

11 That's one of the reasons to assess an

12 overdraft fee.

13 Q. Are there other reasons to assess an
14 overdraft fee?

15 A, Yes.

16 Q. What else?

17 A. There were certain risks that the

18 bank takes associated with paying an item

19 into overdraft. And so from the bank's
20 perspective, that risk that the bank takes,
21 there should be some form of revenue i
22 associated with taking that risk.
23 Q. Was one of the things that EPG was |

24 promising in January of 2002 with their OD

25 matrix project, would one of those things

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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Page 68
1 buckets. Buckets were certain types of
2 transactions posted high to low and then
3 another bucket of certain types of
4 transactions posted high to low. So you had

5 more than one bucket and they all posted high

6 to low.

{7/ Q. And did EPG at some point in time

8 propose a different posting order?

9 A. Yes.

10 Q. Okay. Do you recall approximately
11 when that was?
12 A, It was in 2002, 2003, I don't recall

13 the exact dates. It could have been in 2001.
14 We were -- we engaged them on, my

15 | recollection is two engagements from, maybe

16 | late 2001 through 2003 or something like

17 that.

18 Q. I think that's about right. What was
19 the posting order that EPG ended up

20 ultimately proposing?

21 A. EPG recommended a simplified posting
22 order of high to low. All customer initiated
23 transactions in a bucket of high to low.

24 Q. Uh-huh. And do you recall why EPG

25 was recommending that you dispense with

Veritext Florida Reporting Co.
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1 bucket posting?

2 A. Multiple reasons. But, yes, I

3 recall.

4 Q. What were those reasons?

5 A. One, was there would be an increase
6 in revenue.

] Q. Uh-huh?

8 A. Two was it would be much easier to

9 explain to a customer, and to -- for a

10 customer to understand, because it -- over
11 time customers had begun all different types
12 of transaction channels were growing and so
13 those bucket -- it was very hard for a

14 customer to undergtand how the posting order
15 occurred prior to 2002 so to simplify the

16 approach.

17 Q. Simplify it for the purposes of

18 explaining to your customers what was going
19 on, dispense with the buckets?
20 A. That's right.
21 | Q. And also increase revenue to

22 ‘ BancorpSouth? |

23 A, Yes.

24 Q. Okay. 48.
25 (Thereupon, Exhibit 48 was

Veritext Florida Reporting Co.
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fair thing is the correct sequencing, but if and when
every time there has been transactions over a
non-business day or over a weekend and the next
business day, it doesn't matter what day they fell on

over and over again.

There is an exact high to low all the
way down in the history of your banking account, you

know.

Q. You'd agree with me that when there is
an overdraft at BancorpSouth, there's a charge

associated with the overdraft, right?

A. Yes.

Q. And you know that?

A. Yes.

0. And you know that the bank reorders

high to low, right?

A. I know that and I knew. That's
something I know.

Q. Just looking at your check registers,
you know because you kept the record and you could see

that it was high to low, right?

A. Yes.
Q. Okay. I think what I was getting hung
up on was fair, unfair. Is it accurate to say that

you think high to low resequencing is the problem?

Huseby, Inc. www.huseby.com
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1 over a weekend, you won't have any overdrafts, right?
2 A. That's correct.
3 Q. And that's just --
4 A. I know where you're coming from.
5 Q. That's just a general rule that if you
6 have enough money to cover any transactions you make,
7 you're not going to have an overdraft?
8 A, Yes.
9 Q. So you only have an overdraft 1f you
10 don't have enough money to cover all the transactions,
11 right?
12 A. Yes. Please ask me the question over
13 again.
14 Q. Let me try this and I'm not trying to
15 be difficult.
16 A. I'm not trying to be difficult.
17 Q. I don't sense that in you at all, but
18 we're very careful with words.
19 A. Yes. I'm not a counsel, but yes.
20 0. Understood.
21 A. I'm just an ordinary guy.
22 Q. Do you have any reason to believe that
23 all BancorpSouth customers believe that resequencing
24 ig unfair?
25 A. No.
Huseby, Inc. www.huseby.com
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1 Q. Did you review these transactions when
2 you received your May statement from BancorpSouth?
3 A. I reviewed these transactions after
4 several overdraft fees came in. Let me get this
5 right.
6 I don't remember if I went to the bank
7 and got a printout or if the overdraft notices came in
8 the mail, but all I know is I remember I got five

9 overdraft charges and I gathered the receipts and as I
10 observed, I noticed that they were resequenced from --
11 through the week. I noticed they were resequenced.

12 That's what I noticed.
13 0. You noticed that on what?
14 A. I noticed they were resequenced as

15 opposed to the dates and times on the receipts.

16 Q. What were you looking at when you
17 noticed that they were resequenced?
18 A. I was looking at the dates and times on

19 the receipt and to my best knowledge, it was either

20 the printout -- it had to have been the printout if I

21 didn't -- it was either the printout or the

22 statements, but around the same time -- I'm not sure.

23 I'm not sure what time it was. It was shortly after I

24 got the notices.

25 Q. When you say the printout, was the

Huseby, Inc. www.huseby.com
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printout an electronic version of the statement?

A. Yes. Every once in a while, I would go
to the bank. When I did a transaction, I would get a
printout just to see what kind of action is going on
in my account, what kind of transactions are being
made and so I could have went to the bank, got a
printout, took it home, looked at the sequence of my
receipts, compared them to that or I could have
already had a statement at that time.

Either way, it was from a statement or

a printout, which is both basically statements of the
transactions and you know, what was going on in my
account.

Q. Do you receive monthly statements from

BancorpSouth in the mail?

A. Electronically now.

Q. When did that change from mail to
electronic?

A. I don't remember that. There's -- you

know, they go to my wife. I don't know.
Q. Okay. Is it fair to say that the

information that you reviewed was a BancorpSouth bank

statement?
A. Yes.
Q. And whether it was electronic --

Huseby, Inc. www.huseby.com
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1 A. In any form, printout fashion, whether
2 a printout or a monthly statement that was sent that
3 was tangible.
4 0. You received those statements whether
5 electronically or in the mail monthly from
6 BancorpSouth, right?
7 A. Yes, I believe they send them out
8 monthly.
9 Q. You're not contending that you didn't
10 have access to your account information?
11 A. Oh, I had access to my account
12 information.
13 Q. Since you opened the account?
14 A. Since I opened the account.
15 Q. Is it fair to say that the amount of
16 the overdraft that's reflected in Paragraph 68 of the
17 Complaint, the hundred sixty dollars, is that what got
18 your attention?
19 A. What got my attention? No, that's not
20 what got my attention. The amount of -- that's what
21 you're asking me? The amount of the overdraft fees is
22 what got my attention?
23 Q. I'm trying to understand what made you
24 start looking at this for the first time.
25 A. The amount of overdrafts.
Huseby, Inc. www.huseby.com
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1 communicating.

2 A. Okay.

3 Q. I was asking if the amount had been

4 three dollars each, would you have been prompted to

5 even look into it?

6 A. Yes. Yes, I would.

7 0. Do you think that the amount of

8 overdrafts; that is, the thirty two dollars, that is
9 not the issue here?
10 A. That is not the issue here.
Ll Q. Do you think that's true for every
12 BancorpSouth customer?

13 MR. OSTROW: Form.

14 A. I wouldn't know that.
15 BY MR. TAYLOR:
16 Q. Okay. This on Page 21, though, those
By are the transactions and that's the time frame you're
18 talking about, right?

19 A. Yes, that's the time. What did you
20 say? The what?
21 Q. This is the time frame and these are
22 the transactions when you first started looking at
23 this?
24 A. Yes, the 505 and after would be the
25 time frame, 506.
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1 0. What did you do to research this issue?
2 A. I noted that this is not -- I did
3 research. I went on Google, forms, blogs and you
4 know, typed into Google overdraft fees and the
5 manipulation of unfair overdraft fees.
6 So I started reading blogs and forms,
7 which I couldn't regurgitate word for word what they
8 said, but you know, I learned that there were other
9 people that felt the same way.
10 I didn't get in contact with those
11 people, but yes, I did my research at that time.
12 Q. So you did an Internet search?
13 A. I did an Internet search, yes.
14 Q. Did you do any other kind of research?
15 A. I might have, but the only thing I
16 really remember was over the Internet.
17 Q. Did you talk to anybody at BancorpSouth
18 about 1it?
19 A. Did I talk to anybody at BancorpSouth
20 specifically about the reordering of -- reseqguencing
21 @f ==
22 Q. Yes.
23 A. No, not that I recall. I didn't.
24 Q. Is it fair to say that during this time
25 period, you learned about -- well, strike that. Let
_ Huseby, Inc. www.huseby.com
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il me ask it a different way.
2 Is it fair to say that in the main time
3 frame you did your research, did you have a complaint
4 with BancorpSouth in your mind at that time?
5 MR. OSTROW: Form.
6 A. I think I know what you're trying to
7 ask. Are you trying to ask me -- this is asking you.
8 BY MR. TAYLOR:
9 Q. Sure.
10 A. Are you trying to ask me that did I
11 have the complaint with them that I wanted to go
12 straight to them and complain about this happening?
13 Q. Yes. Did you have a beef with them?
14 Did you have --
15 A. Not necessarily. I wanted to make
16 sure -- I wanted to find out if resequencing from high
17 to low was fair.
18 Q. Okay. Why didn't you go to
19 BancorpSouth to ask about this?
20 A. I just didn't.
21 Q. Have you ever made any complaint to
22 BancorpSouth about your checking account or any of
23 your accounts?
24 A. No, I haven't.
25 0. Are you satisfied with BancorpSouth as
_ Huseby, Inc. www.huseby.com
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a bank?
As a bank, vyes.

You still bank with them, right?

= B WP

Yes.

Q. It's fair to say over the time that
you've been a BancorpSouth customer, you've had
overdraft charges over the entire relationship, right?

A. It's fair to say that.

Q. And those overdraft charges, you always
paid them, right?

A. Yes.

Q. And you were notified about them when
there were overdraft charges on your accounts, right?

MR. OSTROW: Form.
A. Yes.
MR. TAYLOR: What was your concern
about that?
MR. OSTROW: Timing.
BY MR. TAYLOR:

Q. During the time you've been a
BancorpSouth customer?

MR. OSTROW: Specifically, are you
saying as it's being incurred, after it was
incurred, once it's assessed? I'm trying to

narrow down when specifically.
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1 BY MR. TAYLOR:
2 Q. After an overcharge charge was
3 incurred, you were notified, right?
4 A. I was notified, vyes.
5 0. Every time, right?
6 A. Yes, to my knowledge.
7 Q. That's all we're talking about. Again,
8 I'm not trying to make you guess and I'm not trying
9 to --
10 A. Okay.
11 Q. Again, you paid all of them, right?

12 You paid all the overdraft charges?

13 A. They were automatically taken out of my
14 account, so they were paid.

15 Q. So you paid?

16 A. To the best of my knowledge, yes.

17 Q. Including this hundred and sixty

18 dollars, right?

19 A. Oh, yes. The hundred and sixty dollars
20 was paid.

21 Q. But you didn't complain to BancorpSouth
22 about thesge hundred and sixty dollars in charges,

23  right?

24 A. No.

25 0. You didn't ask them to waive any of

Huseby, Inc. www.huseby.com
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1 them, right?
2 A. I didn't go over there and ask them or
3 call them.
4 Q. So you don't know one way or the other
5 whether BancorpSouth would have waived some or all of
6 those charges, right?
7 A. I wouldn't know.
8 0. Would that have made a difference to
9 you?
10 MR. OSTROW: Form.
11 A. Would the question -- the difference
12 being made if they would have made those -- the
13 question is if they would have waived these or any of

14 these fees, would I have been okay, that's good? Not
15 necessarily, no.

16 BY MR. TAYLOR:

17 0. Well, that's not exactly what I was
18 asking, but I appreciate your answer. You were
19 talking about earlier transactions on a weekend.
20 A. Okay.
21 Q. Do you recall if these transactions
22 occurred on a weekend?
23 A. I don't recall that.
24 Q. We could figure it out on a
25 calendar.
- Huseby, Inc. www.huseby.com
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simple question.

Did you have the receipts for the
transactions that we're looking at in Paragraph 687?
Did you have the receipts for those transactions when
you were comparing them to the BancorpSouth statement?

A. Yes.

Q. Okay. Based on those receipts and the
BancorpSouth statement, how do you think the bank
should have posted the transactions?

MR. OSTROW: Form.

A. I really -- I don't know how to answer
that question.
BY MR. TAYLOR:

Q. When you say you don't know how to
answer that question, do you mean you don't know how
the bank should have posted them?

A. The only answer I can give is fairly.

I mean, that's it.

Q. Would you agree with me that not all
transactions -- and when we say transactions, let's
limit it to the debit card transactions. You

mentioned A.T.M. and debit card transactions earlier.
I'm now talking about just debit transactions.
A. Okay.

Q. You know that BancorpSouth does not

Huseby, Inc. www.huseby.com
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1 trying to get at, not that I see you --
2 Q. If you do, you're the only one.
3 A. They're all equally important to me
4 because -- is that the question?
5 Q. I asked you if they were all equally
6 important to you and I thought I heard you say that
7 they were not all equally important to you.
8 A. The importance is the transaction is
9 being made with one debit card or in one account, but
10 you're asking me is every account equally -- I mean is
11 every transaction equally important to me?
12 Q. Correct.
13 A. Yeg, because it's my finances.
14 Q. Okay. Would you agree with me that
15 only you know what transactions are most important to
16 you?
il 7 A. I wouldn't know if I'm the only one who
18 knows. I have a family.
19 Q. Maybe Trina would, but you and your
20 immediate family would know which transactions are
21 most important; is that fair?
22 A. Ye S.
23 Q. And since you want posting to be fair,
24 how can the bank know what fair posting is to you?
25 A. What was the gquestion?
_ Huseby, Inc. www.huseby.com
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(Thereupon, the above referred to
question was read back as above recorded by
the court reporter.)

THE WITNESS: That's a pretty
open-ended question. The best of my
knowledge, the bank wouldn't know what was
most important to me.

BY MR. TAYLOR:
Q. Right, and that would be true of all of

its customers, right?

A. Yes, well hold up right there. I don't
know. I don't know.
0. You don't know one way or the other; is

that fair?
A. Yes. I don't know.
MR. TAYLOR: Can we take a quick
comfort break?
(Thereupon, a luncheon recess was then
taken.)
BY MR. TAYLOR:
0. Mr. Swift, we're back on the record.
That oath you took earlier about swearing to tell the
truth, the whole truth, is still in effect. I hope
you had a good lunch.

We were talking about Paragraph 68 of
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bank wouldn't know, right?

A. Yes.

Q. But just to be clear, you don't know
one way or the other whether that's correct?

A. I wouldn't know.

Q. You had a checking account back before
we had A.T.M. cards, right? You've been banking that
long that you had a checking account before you had an
A.T.M. card?

A. Yes.

Q. And back then, if you wrote a check and
didn't have enough money in the account, what would
happen?

The check would bounce.
And that caused some problems, right?

Yes.

° » o »

So having overdraft protection can be a
benefit, right?

A. Yes.

Q. Tell me about when you opened up your
first BancorpSouth account.

MR. OSTROW: Form.

A. I don't know the exact day. When we

got back from Seattle and -- okay. It started out as

American State Bank.
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i MR. OSTROW: Form.
2 A. I wouldn't know if I was responsible.
3 But I'm fine with it.
4 BY MR. TAYLOR:
5 Q. All right. Going back to the Complaint

6 and if you shift back to Page 21, am I right that what
7 you noted when you looked at this statement was that
8 the transactions were ordered high to low even though
9 all of them took place on May 5, right?
10 A. Yes.
ALl Q. And you were able to learn that just by
12 looking at the BancorpSouth statement, right?
13 A. Yes.
14 Q. You had had overdraft charges in the

15 past, right?

16 A. Yes.

17 Q. Before May 20107

18 A. Yes.

19 Q. And if you'd looked at the statements
20 for those time periods, you could have seen if any of
21 those were in high to low ordering, as well, right?
22 A. Yes, and that's what I did at this

23 point. I went back and looked at all my statements.

24 0. Tell me about that.
25 A. I found out that we kept our receipts
Huseby, Inc. www.huseby.com
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and that not everything was in chronological order.
Everything was resequenced as far back as I could see.

That's what put me into doing research on corrupt

practices.
Q. You think this is a corrupt practice?
A. I believe it is a corrupt practice.
Q. It's a practice that you learned was

the case as far back as you researched your account,
right?
MR. OSTROW: Form.

A. Yes, as far as I researched the account
from these dates back.
BY MR. TAYLOR:

Q. From May 2010 looking back, do you
recall how far back?

A. From around these dates. I don't

recall how far back, but I went as far as I could.

Q. A few years?

A. I couldn't recall that. Pretty far
back.

Q. Did you go back based on what you

actually had at the house or did you ask BancorpSouth
for statements?
A. No. I took my receipts and my

statements that I had at home.
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1 recollection in layman's terms, just your words, what
2 did it say?

3 A. As in overdraft fees? Is that what

4 you're getting at?

5 Q. No, the posting order.

6 A. I couldn't name that. I couldn't

7 really even give all the wording.

8 Q. Do you recall reviewing the deposit

9 agreement -- again, in your research, do you recall
10 reviewing it and that it said that BancorpSouth
11 reserved the right to post transactions in any order
12 it chooses? Does that ring a bell?

13 A. I read that.
14 Q When you were doing the research?
15 A. No.
16 0 You read that when it was first sent to
17 you?
18 A. I don't even recall when I read that,
19 but I know I've seen it before. I think I've seen it
20 before. Yes. Okay. Yes, I read it sometime. I
21 don't know when, though.
22 Q. Do you recall if it was before or after
23 your research?
24 A. Before my research here?
25 0. Yes.
Huseby, Inc. www.huseby.com
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the present, there have been times when you entered
into debit transactions without having enough money to

pay all of those transactions, right?

A. Yes.

Q. And you've incurred overdraftings?

A. Yes.

Q. And in fact, sometime in 2010, you were

sent a notice by the bank asking you whether you
wanted to continue to have overdraft coverage, right?

A. I recall that, vyes.

Q. And you chose to accept overdraft
coverage for both of your accounts, right?

A. Yes.

Q. You did that because you recognized
that having overdraft coverage is a benefit to you,
right?

A. Yes.

Q. And would be a benefit for the class
you seek to represent, right?

A. Yes.

MR. OSTROW: Form.
BY MR. TAYLOR:

Q. You know that if you didn't have

overdraft coverage that instead of allowing a

transaction to go ahead and close, it would just
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bounce like the old days, right?

A. Yes.
Q. And that would be a bad thing, right?
A. Yes.
Q. And that would be a bad thing for the

rest of the class you're trying to represent, right?

A. Yes.
MR. TAYLOR: Jeff, can we take a break?

I want to see if I can organize some exhibits
that I think I can get through pretty quickly.
I think it can be quicker if we take five or
ten minutes. I assume you want to be done
quicker than later.

MR. OSTROW: Take as long as you

want .

MR. TAYLOR: I just want to organize my
exhibits.

(Thereupon, a short recess was then
taken.)

(Thereupon, Exhibits Nos. 2 through 13
were marked for identification by counsel.)
BY MR. TAYLOR:
0. We'll go back on the record and Mr.
Swift, what I want to do is go through a series of

documents with you, which we have numbered, so we'll
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go in sequential order.

That's Exhibit 1 so we can put that to
the side and I show you Exhibit 2. Mr. Swift, are you
familiar with Exhibit 27

A. Yes.

Q. This is the signature card that goes
along with the very first account we were talking
about that you opened at American State Bank, right?

A. Yes.

Q. If I look at signature line Number 2 in
the right-hand column, is that your signature?

A. It is my signature.

Q. Do you recall receiving and signing
this document?

A. I don't recall.

Q. Do you have any reason to gquestion that

you received 1it?

A. No.

Q. And that does look like your signature?
A. Yes.

Q. Thank you. Let me show you now what

we've labeled as Exhibit --
MR. OSTROW: Can I ask you something?
(Thereupon, a discussion was held off

the record.)
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1 BY MR. TAYLOR:

2 Q. Okay. Let me show you Exhibit 3. Do
3 you recognize that as a signature card for the

4 BancorpSouth bank account we were talking about

5 earlier?

6 A. I recognize my signature, but I don't
7 recognize --

8 Q. Do you have any reason to believe it's
S not a true and accurate copy of your signature?
10 A. Not particularly, no reason, but this
11 is my signature on it.
12 Q. Okay, and you're not saying you didn't
13 receive this; you're saying you don't recall?
14 A. Yes. I don't recall.
15 Q. Okay. Fair enough.
16 MR. OSTROW: I'm going to -- you need
17 this back?
18 MR. GAYNOR: No.
19 BY MR. TAYILOR:
20 Q. You can keep the copies as long as we
21 keep -- these are pre-marked.
22 Let me show you a document labeled
23 Exhibit 4. Would you agree with me that this is an
24 account information statement that you received from
25 BancorpSouth bank?
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il A. It looks like an account information
2 statement. I might have received it.
3 Q. Fair to say that you don't recall one
4 way or another?
5 A. Fair to say I don't recall.
6 Q. Do you recall if you read this document
7 before?
8 A. I definitely don't recall that.
9 Q. Okay. You see at the bottom where it

10 says, Plaintiff, Swift, 0037

il A. Yes.

12 Q. That means that your lawyers produced
13 that to ug, so that, I believe, came from your files.
14 A. Okay.

15 Q. But you don't have any memory one way
16 or the other on receiving this document, right?

17 A. Well, I gathered everything that said

18 BancorpSouth on it. I gathered the material that said

19 BancorpSouth on it and sent it to my attorney, yes.
20 Q. And you don't have any specific memory
21 of this document?

22 A. No.

23 0. Or any of the contents?

24 A. Amongst every document that I've

25 gotten, no.
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1 Q. Do you recall reviewing this as part of
2 your research?
3 A. No, I do not.
4 Q. Nobody prevented you from reading 1it,
5 though, right?
6 A. Nobody prevented me from reading it.
7 Q. Let me show you what we've marked
8 Exhibit -- there you go. Exhibit 5, do you recognize
9 this document?
10 A. I don't recognize this document. I
11 don't.
12 Q. Okay. Again, you see on the bottom,
13 left corner, this time, it says, customer copy?
14 A. Ckay.
15 Q. Do you recall receiving this document
16 from BancorpSouth?
17 A. I don't recall.
18 Q. And you see how it says, Plaintiff,
19 Swift, down in the right-hand corner-?
20 A. Yes.
21 Q. Do you know that this document came
22 from your file?
23 A. Yes. Well, I mean if it came from my
24 attorney, yes. It came from me to him.
25 0. Do you recall?
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1 A. Well, I gathered information, yes.
2 Q. Understood. Do you recall reading this
3 document?
4 A. No.
5 Q. Nobody prevented you from reading it?
6 A. Nobody prevented me from reading it.
7 Q. Let me show you Exhibit 6. Are you
8 familiar with this document?
9 A. No.
10 Q. I'm sorry?
11 A. I may have read over this document.
12 Q. Do you remember receiving this document
13 from BancorpSouth?
14 A. I don't remember when, where.
15 0. You see in the third column from the
16 left, at the bottom, it says, as of March 1, 2006,
17 does that help you recall?
18 A. It doesn't ring a bell, but there's the
jige) date.
20 Q. You don't have any reason to believe
21 you did not receive this?
22 A. No, I do not.
23 Q. And no one prevented you from reading
24 it, right?
25 A. Nobody prevented me from reading it.
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1 0. Let me show you Exhibit 7. Do you

2 recall receiving this document from BancorpSouth?

3 A. I don't recall when. I don't recall

4 when.

5 0. You don't recall one way or the other;
6 is that fair?

7 A. Yes.

8 0. You see at the bottom of the third

9 column, it says, as of September 1, 2006, does that
10 help you remember?
11 A. No.
12 Q. Have you ever read this document?
13 A. Not to my knowledge.
14 Q. No one prevented you -- I'm sorry?
15 A. Not to my knowledge, no.
16 Q. No one prevented you from reading this
17 document, right?
18 A. No.
19 MR. OSTROW: We'll stipulate if he
20 didn't read it or doesn't remember, nobody
Zil held a gun to his head and said, don't read
22 it.
23 THE WITNESS: As far as I'm concerned,
24 everything looks exactly the same.
25 BY MR. TAYLOR:
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1 Q. Fair enough. The reason I'm showing
2 you these is to the best of my knowledge, all of these
3 were sent to you by BancorpSouth and I just want to
4 know if they are ones that you remember or not.
5 That's all I'm trying to do, so it's
6 not anything more than that.
7 Let me show you Exhibit 8. Do you
8 recall receiving that from BancorpSouth?
9 A. I don't recall receiving this from
10 BancorpSouth.
11 Q. You see the date? This one is again in
12 the third column, February 1, 20077
13 A. Okay.
14 Q. Does that help you recall?
15 A, No, I don't recall receiving this from
16 BancorpSouth, but I do recall gathering all the
17 information that I could and sending it to him for
18 information.
19 Q. Do you recall reading this document?
20 A. No, I don't recall reading this
21 document .
22 Q. And notwithstanding the stipulation,
23 did anyone prevent you from reading it?
24 A. No.
25 Q. Let me show you Exhibit 9. Do you
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all recall, Mr. Swift, receiving Exhibit 9 from
2 BancorpSouth?
3 A. I don't recall.
4 Q. You see on the very far right, it says,
5 effective date, July 1, 2008? Does that help you
6 recall?
7 A. It's getting closer.
8 Q. Did you read this document when you
9 received 1it?
10 A. Not to my knowledge.
11 Q. Did anyone prevent you from reading it?
12 A. No.
13 Q. Let me show you Exhibit 10. Do you
14 recall receiving that from BancorpSouth Bank?
15 A. No, I don't recall.
16 Q. You see it's dated effective January
17 31, 2009? Does that help you recall?
18 A. No.
19 Q. Did you read this document?
20 A. Not to my knowledge.
2 1l Q. Did anyone prevent you from reading it?
22 A. No.
23 Q. Let me show you Exhibit 11. Do you
24 recall receiving this from BancorpSouth?
25 A. No.
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il Q. If you turn to the third page, bottom

2 of the last column, last updated on October 19, 2009,
3 does that help you recall?

4 A. No.

5 0. Did you read this document?

6 A. No.

7 Q. Did anyone prevent you from reading

8 this document?

9 A. No.
10 Q. Let me show you Exhibit 12. Do you
il recall receiving that from BancorpSouth?
12 A. Not particularly. I remember getting
13 this one.
14 Q. You do remember getting this one?
15 A. Yes.
16 Q. Do you remember reading it?
17 A. No, I don't remember reading it.
18 Q. Did anyone prevent you from reading it?
19 A. No.
20 Q. Now, we've looked at Exhibits 2 through
21 12. You aren't taking the position in this lawsuit
22 that you did not receive those documents on or near
23 the dates we discussed, are you?
24 You just don't remember one way or the
25 other?
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1 A. Yes, I just don't remember.

2 MR. TAYLOR: Jeff, I have a couple

3 questions on the documents that we received

4 last night. I don't think I'm going to make

5 them exhibits. Is it all right if I just kind
6 of go over them with Mr. Swift and just ask

g/ him a couple questions?

8 MR. OSTROW: No problem. I don't know
9 what the gquestions are.
10 THE WITNESS: Can I take a men's room
11 break?
12 MR. TAYLOR: Oh, sure.
13 (Thereupon, a short recess was then
14 taken.)
15 BY MR. TAYLOR:
16 Q. Okay. I want to wrap up. Mr. Swift, I
17 got these documents last night so I didn't have a

18 chance to follow up before now.

19 In labeling this set of exhibits as --
20 or documents as Exhibit 13, can you just tell me what
2 1l these are?
22 And since we only have the one copy,
23 I'm just going to look over your shoulder if that's
24 all right.

25 A. These look like dates that we received

Huseby, Inc. www.huseby.com
555 North Point Center, E., #403, Alpharetta, GA 30022 (404) 875-0400



Case 1:09-md-02036-JLK Document 2999-7 Entered on FLSD Docket 10/09/2012 Page 33 of

61
Shane Swift v. BancorpSouth, Inc. 1:09-MD-02036-JLK
Shane Swift on 01/18/2012 Page 99

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BancorpSouth; do you recall?
A. I don't recall that.
Q. But at some point, your wife started

receiving statements electronically, correct?

A, Yes.

0. At least as of November 29, 20087
A. Yes, it appears to be.

Q. All right. I'm going to show you

Exhibit 14. The Bates labels are Plaintiff, Swift,
291, 292, 293, 254.

Is this an electronic statement like
you would get if you clicked on the links in Exhibit
137

A. This is from the bank directly.
Q. This is from the bank directly, okay.
This one, you'll see it's kind of ordered backwards,

4, 3, 2, 1. 1Is this a bank statement, Exhibit Number

A. This looks like a printout from the
local bank where we bank.

0. A printout of what?

A, Of our account, certain dates that we

asked for.

Q. So this is not a complete statement?

As far as you know, this is a request you made that
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1 the bank gave you certain transactions?
2 A. These look like the requests.
3 Q. Okay. How do you know that this came
4 from the bank as compared to an electronic statement
5 received by clicking on the link?
6 A. I wouldn't know. I mean, well, the
7 thing is is that I know -- I recognize that these do
8 come -- that's the way the printouts look, so go
9 ahead.
10 Q. This is the way the printouts look from
11 the branch when you go to visit the branch?
12 A. Yes. When I go to the branch and ask
13 for a printout, this is what they look like.
14 0. Okay, and there are a number of these
15 that were produced last night. Did you go to the bank
16 and ask them to print out a series of all statements
87 about your account?
18 A. No.
19 0. These documents ended up in your files,
20 right?
21 A. Yes.
22 How did they end up in your files?
23 A. They ended up in my files because I --
24 you know, I kept them.
25 Q. But you had to go and request them in
Huseby, Inc. www.huseby.com
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order to receive them, right?

A, Yes.

Q. So what prompted you to go and ask the
bank for these electronic statements?

A. Well, looking at the dates, it's to
help take care of our account, to monitor our account
on a day-to-day basis, if you will.

Q. When did you ask for these documents
from the bank?

A. Well, as far as I can recall, multiple
times during any given time as I recall.

Q. Would you go ask for these or would

your .wife?

A. Either one of us.

Q. Can I see those?

A. Yes.

Q. Do you recall if you made it a practice

monthly to go and ask for these to be printed out?

A. I can print them any time I want.

Q. Did you have any ordinary practice that
you'd do it monthly?

A. No ordinary practice.

Q. What would have caused you to go ask
for the bank to print out a statement?

MR. OSTROW: Form.
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i A. To help us better keep track of our

2 activity on the account. That's why I went.

3 BY MR. TAYLOR:

4 Q. Was it to help you make sure you

5 knew -- strike that. During the time frame that you

6 made these requests, did you also receive monthly

7 statements from the bank?

8 A. To my recollection, you know, as far as
9 I can recollect.

10 Q. Okay. Is it fair to say as far as you
11 remember that you either received a monthly statement
12 in the mail from BancorpSouth or an E-Mail to your

13 wife with a link to a statement for your whole

14 relationship with BancorpSouth?

15 A. My best knowledge, either/or.

16 Q. Okay. Separate from receiving those

17 statements, you also made requests for statements,

18 right?

19 A. Yes. .
20 Q. Do you know anybody else who made these
21 kind of requests for statements from BancorpSouth?
22 A. I wouldn't know.

23 Q You don't know one way or the other?

24 A. Yes, I wouldn't know.

25 0 There's handwriting on some of these.
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1 Do you know whose handwriting it is?
2 A. This looks like -- it's not mine.
3 0. If it's not yours, does that mean
4 there's only one person that it could be?
5 A. I don't know.
6 Q. Does it look like your wife's?
7 A. That is something I wouldn't know.
8 Q. Did you ask for -- and we're looking at
9 Exhibit 14. Did you ask for this printout on or near
10 January 18, 20077?
11 A. I wouldn't know that.
12 Q. You don't recall?
13 A. The paperwork says what the paperwork
14 says.
15 0. You don't recall?
16 A. No, I don't recall on 1-18-07.
17 Q. Let me ask just a follow-up to clear it
18 up. Did you ask for this Exhibit 14 after the lawsuit
19 wag filed?
20 A. To my best recollection or to my best
21 knowledge, everything that has a date on it prior to
22 where it is, exhibit -- the first exhibit we had --
23 0. The Complaint? Oh, you're looking for
24 Page 217
25 A. Prior to, on or around May of 2010,
o Huseby, Inc. www.huseby.com
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1l these were -- we collected these.
2 Q. Okay, so you requested these as part of
3 the research that we were talking about?
4 A. No. We had these. I had these. This
5 is before any of this.
6 Q. Okay. Okay. Okay. I think I got it.
7 You, at different times as reflected on the documents,
8 requested printouts, right?
S A. Yes.
10 0. And as far as you know, is the date on
11 the printout the date that you received the printout?
12 A. It appears so.
13 Q. Okay. But they are separate from the
14 monthly statements that you received when you received
15 them in the mail?
16 A. okay .
17 Q. And separate from the electronic
18 statements that were sent to your wife's E-Mail
19 account, right?
20 A. Yes.
21 MR. TAYLOR: Okay. All right. Let me
22 just have a minute and we may be done.
23 (Thereupon, a short recess was then
24 taken.)
25 MR. TAYLOR: I don't have any further
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oF DﬁEﬁNJZ/ TICN: 5 e furthar authesize the finonsizl insdtusien fo veddy emdil and employment
AUTHORIZATION aATED: <is histary andior have a cru_:! 1eporting 3gancy Eoparo 3 eradil report éa the
a: i undnrsigrad. The alzn ledge tho recaipt of
- cppy and agree 1o the tamns of the ollowing d’r:rlumnlck
DATE cpzngp 08/18/03 pyDe Electrenie Funda Toanafyy L) Funds Availability D-’{mfnw
INTIAL DEPOSIT ¢ 100.00 _ o vuwmnsidegs’T .. O
0 casy 3 cHecx [ moznew order - ~
Howe yaLzphonz #,  Redacted WC/
BUSINESS PHONE # __. . (1% _:v‘.l o
pRiverss Licsnse 2 ___Redacted . ST TRINA N SWIZT
E-MAIL _ : 1oz Redacted omes REMACt 3575
EMPLOYER smupwm/aq"c = ’ ed -
MoTHER's MADEN navs _Redacted - %
Name and rddress of someane who WHl 2lwavs knaw vour lociation “@n Lx / o
Redacted TERRY § SWIFT W
: ' Lo, ¥, Redacted # /Joer _Redactzo72
. B ed 7
SACKUP WITHHOLDING CERTIFICATIONS j !
3 ix .
i,  Redacted i
B TANPAYER LD, NUMSER - The Toxpsyer ldendficeticn Numbar . 1.0.8 Othay
shotsis pbove (TIN} is my comact taxpayer idantiication avmbel. - -
[J BACKUP WITHROLDING - | 2m not selifsct (o bagkup withholding -
gither besause i bave not been moiified thet | am sublect to backep —
wiithholding ns 2 raselt of o 4aiiven 1o repory all interest or dividends, or &) Ax uf

the Intemel Hovenua Service Bas notificd me that | am no longar subxrt

10 Backup, withholding.

{3 EXEMPT RECIPIERTS - | 2m an exanipt feciplent uncer the internal LD. £ Oher .
Ravenue Sgrvice Regulations

<1f~kATLR—v 1 saxtidy undes poncitiza of perjury the sintaments checked AGENCY (POWER OF ATTOANEY) DESIGNATION {Sptientlf: e Add Agency
In s gocten and ot 3 sm 2 LS. parsen {inciuding = Y-S, wesident Cagigretion T2 Acseunt, Nema One er M2to Agents:
alien).
-
, L 9 _ . . ‘
\ e %m —!{/_{,_.4”/ ’jj u*ic-’l % HJ 1 Agency Designation Survives Disability or incapecizy of Pasties .
00 I3
i} Agency Desizration Tarminntes on Disabhity ar incepacity »f Paning,
{5o)ocs Ona and Inltial): (pape 7002

Exfere= EXHlBlT Cloue, MK &im MPSC-LAZ-AN . 11118/2000 ¢ S3T ATDENDUM.
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AGREEMENT « These terma guvarn hir upesatlon ul Wl steount uhless
vorizd a7 supplsmantad i wating, Unless o would be inconsizstent 1o do
so, erdy and phrases usad in this decument chould be vonstived se
that the sngi'ar includes the J.ﬂu.'al and the plurdl includes the singular,
Ag ured in thie Torn, the words "we,” “ror,"” or "us™ mean tha finonc:al
irathution and the wiords “yor)” ar “yow" mean ihe agenunt holdasis),
Thiz aczeunt may not be Lansiened er smsignsd withown our wpitten
cznsant, )

Fage 1 will shavy whethier this ntocount is 5 cansumer or businens
ansaunt, A sorigwmer ie o narural person who hiclds an aveoune primarily
fer puiecnn), lamily or heuseheld purposis, .

Mueh ot our refationabip with our deposit eustarners is repulated Ly
wute opd  fodersl laws, enpecislly thz law rsisting fu negotizhle
weEals, the lww regulating the metheds of tronsloring property
upon daath and the nghis of surviving spousas snd (islmndmu:, the faw
partaining 1o eatale and other successicn Iaxes, e law rnr:irdln_ri
sianteoriz tunds tansler, and the lawr regarding the availalility ef
daposired funds, This budy of law i tou lege and complex to b
reproduced here, . )

Tha purprese el this torm iz ta:

(11 summatize the rules appheaide 1o the more cammon ransactions;

(21 ahisih rolus to govorn transactions or circumstances whigh the o

5 not regulate; and

stabdish eoles for cerian evenis op tuhcactions which the law
alre ndy regulates but permis varintion by agreament.

Ve may pennil some variations fror this stondard agrezmans, but
any tech varalions must be egreed o it witing sither on our signamra
card fei the azzount of in satne ather weritten fann.

LIABILITY - Each vl you agreas, tor yourssll (s the person er amity veu
represent il yeu sign 98 a reprcsentative of ansther) to the terms of this
aceaent and the scliedule of charges that muv be Imposed. You
suthienza vs to deduct thesa chaiges as aterued dirsetly from the
aozount balance. Yed sive 2gien to poy adunions! rausonabile chargss wa
may impace lor servicey you request whish ore not contemplared by this
ngresment, Eazh of you slsn agiees to be foimily and saverally lable for
any account datioit resulting from charges er overdiafts, whether causad
by yon wr onother autherized 1o withdrowy from this account, and the
casto v inour 1o collect the deficht including, (o the extent peomnittad by
fwe, But reananable attornsy's fuss,
BEPOSITS - Any items, other than cash
mems deawn “an us”) owill be given pro i
is dinal [ang aclual eradit for depositz of, ¢f payabla in, foreign currensy
will b2 3t thz axshange rote an efect an final enllsction in U.S. dollars).
Unlzaz othurwize disclpsed, nterest on non-consumnar sccounts will ba
paid enly on collecied funds, subjeel 1o minimum balanes o ather
dritations, i any, ¥e are net recponsible for wandactons initiated by
t al cutside dopositary wntll we ctudly rrestt them, All transnelians
razeived alter awr "daily cut off time® on & husinans day we are npen. or
veceived cn o duy in '!"J_Elch wie are not epen for busingss, will be lremed
end recordsd =5 i initinled on the next folinwing Businezs day thar we
=N opten

WITHDRAWALS - Uninss otherwiss clearly indicated on the zccount
rweerds, sy eae of you whn slgns Whis fern ipcluding avthornzed signers,
may withdraw or tansfor all ar zny par el the aeeeum bulonee a3t any
tme g logng upproved by us, Bach ol you {endll we recarve writien
nones o tha cantrary) authorizes each athar peisan signitg this form to
enderse sny em payablo W yau or yeur ordar for dapotit o this account
ar any olbe: Uansaction vith is. We rnay charge against your accaunt o
chedh, even though paymunt was made bajare the date of the check,
uniras you dave given us witten nitico of the posidating, The fast thag
wee may henor withdraswal rieuesis which overdravs the dinally collected
aennent balines does not nbi:qata ugs o do do, unless requlred by law,
YonthZraveals vell firsg be inade frem oollected funds, and wie may. ualess
prohidied by low or our writen pokey, refuae any wwitherawnl request
againat uncallinctod funds, even it ewr yanaral practiey i te the eontrary.
‘e rozerve the fghs Te refuse any withdrawveal ar ransler reguést which
& by any method not specilically pe 2, wihizh js for an
¢ 5 than any miniawm sithdiavest sequiremont, o which
exooods any dreguency lenitation. Even if wo honor 3 nensenfosming
requani, tepeated gbues of the stoted Hoedtationes (W any) may evanjually

] e cloge s aeecunt. We will usa the dire 3 wannucton is
oy uu s wppesed 0 the day yeu initidie Bj e apply dw
Lmitatiens.  Cn interest-haanng accounis other than time
icaits, we roserve The dght to reguiee ot Jepst seven days’ waittsa
notize pefere any withdiawal or Gransior. VWithdrawal from o tine
prior 30 mmaturity of g o thee e intt ol any netice panod
s jesinicled and may ke syubjeat W . Sue your notico of
ior warly venhdravenl,

H AND WIRE TRANSFZRS - Thiz agrestnant & cubijuct 1o Andcls 44 of
Commeoroial Coce In the siate Jo which you have vy
thoune I you grginate & fund transtar far which Fedwirn is
and you ldoandy by mane snd pomber 3 bensdioacy fmancis
utigh, an intermediary hnaneil Insttisn 6: 9 benslictary, we 2nd
v rezeleing o bovelicisy Sasneial mstiienen may fuly en the
niifyin 2 payiannt. Womay rely onthe numbar even it

1 . poesen ar azgews athes than |
ampnind clearing house 5530
Lar things, that payments ads Lo
. gra provisiona aotil final settiement is mads
ve Banh ot pawnant s ethisiyise made 23
%-4030a1 nf the Unilenn Commersisl Code. 1 we dn
anl, ye 21 &nTt 1z 4 sefungl Do you inothe
il tige %

acapted for doposit linciuding
onal credit only unil eellection

1erertil,
JESIGMATON - You

ciftaed nn page 9, W
ar tlisty oi the

aten nn o
! bengfiziary dame
the fugaunt §

Aczouint - b

ek

Lommon) - 3 ownsa DY TV gr G050 pUISORS. LRGN o7 you inicns that
upon your death the belsase motha asesunt Buknel o any ;;r:u:'r!u_:r.
pindie ta vehich we dave consented) vill belong 1o the susvivar’s!, Il two
of mare ef you syrviva, you vaill cwn the balsace in the actount a5 j2int
sgnants with survivershin and ant as tenanls o commen. Jeing Account -
Mo Survivasship [As Tenanmis In Comman) - i3 ownad by twa or momw
perzons, bul nene of you intsnd [mnrn!z by upcning_ thiz aecowm) o
ciezie any nght of survecsiship in any oiner person, We encourags you
to agree and tell us i writing of the poreontage o the deposi
contnbuted by each of you, This mluematen veill nes, Rowewa, offect the
"nurabear of signiwres” nacesemy for withdrowal, Fay-On-Deazh Account «
W two or mare sl you eicate zuch an 2ccount, yau own the account
jpintly with survivarship, Bensefieries vequire the right to withdiw enly
ii: 1) alf persans ereating the occount dis, and 12) the bensficiary i then
fiving. Il two or mere beneliciories #re namicd and survive the death of all
parsens crenting the sccount, such benelisianes will awn this account in
egusl sharen, with right of survivorshio. Any such bencliciary may
withdrawe all or ey parr of she accours balance. The personts) creatin
this account type resurves the right to 1) change beéneficiaries, (J)
change acconnt types, and 13) withdiawe all of part of the deposit ot any
tune. Corporate, Partnership, 2nd other Qiganizational Aceouniz « We wiil
wsuslly requice 3 goparsie authorization farn designming the purson
parmirted and conditions required for withdrasal from any fccount in the
name of a legai entity sush sy » partneiship, corporation, e other
srganizetion, We will hener such autherization according ta its tarms unyl
s amandad o Wiminuted in writihg By the governing bady al such
fnamLaticn.
STOP-PAYMENTS . A stop-payment crdar must ke givan in the menner
required By fonvs and rmani e received In time to give va oz reanonnble
oppertunity to aet on it belore cur stog-payment cui-cfl tirme, Our
siopepayment cut-eff umae 13 one hour after the oponing ol the naxt
banking duy olter the Banking day on which we receive the tem,
Adgitional fimitations an owr obligation Lo stop-payment are provided by
lave. A yiment order mutt pracisely idenniv tha acimber, date and
he itom, ond the payas. We will hener a step.pzyment
raquest by the perscn who signad the particular tarn, and, by any other
porsosn, aven though such other persen did net sign the item, of sush
other parson hins s equal or greater nght to withdraws from thiz segount
thiarl the peison who signed the tem in question. A release of the
SOP-PayYMEnt fequest ray be made only By the person whe mitisted 1he
slop-paymant,
AMENDMENTS AND TERMINATION - We nay changs any tenn of this
agraement. Rl governing changes in intorest razes have been provided
seputainly. Faroother changes wa vall give you repsonzble natice in
weriting of by any other method permitied by law. We may glso clege this
aezeunt at any tme upon regsonsbie notice to you and tendns of the
account balancs parsonaily or by mal. Netice frnan g 10 any one of yau
i natice 1o ol of you.
STATEMENTS - You musi exdming your sigtemant el account with
"rezsonabla prempinass.” IF you di Aur qw bly should have
diseoveredl any unuuthorzed paymenis or sliersions, you muet promptly
notify us of the refevent focts, I you fail to do either of these duties, yau
have 1o alther share the lass wah ueg, or bear the loss entirely
i ldepernifing an whether wo exercised ordinary cara end, il nes,
wiheihor we substannally cantributed 1o the lumn), The loss couid b net
only with faspact so items on the statament hut other tems lorgoed or
nltered by the same wrongdoer. You agree that the lime you havs 1o
uxaming your statemwnt  and repont ta ks wdll depend on the
sireurnstirens, But that such tims vall not, in any cirsumstance, excesd a
Wil of 30 dave from when the statament s fiest made available o you.
You feaber dgeee hat §oyeu fml to repert any Dnadthericed
zignatures, sisrations, fnrgedes o any othor errees in yeur account
vashin 80 days ol when we make the statement availzble, you cannat
sss0rt 3 slalim apainas us on any iems in thot statpant, aid the loes el
hat aRiivnly o This B0 duy limitatian is without regard to whather wa
cxercised ordinary ¢ara, The lmitation in thiz pashgraph 120 2Jdd
thit sontained in_the fiest pacdgraph of this scetion.
DIRECT PREPOSITS - If, in connoction with 3 diract depusit
daposit ooy armaent in this account vehich sheuld hawn
tie Federel Governrnent for any reasen, yeu authotiz us to deduct tha
zmaunt of pur liability 12 the Federal Geveranuant from this ageatnt o
from any siier aecounl you have with us, without priar hetice and ag any
ae, enstpl a8 prohibited by low. Wo tnav also ose any cibe jegal
rernecdy 1o feosver the amaunt of our liabllny,
TEMPCRARY ACCOUMT AGAEEMENT - Il thia eption iy salecied, wie may
resirict of prehitis lurher wie ef this aseount i vou dail 1o 2oinply with
b requiternenis wo hove imposed within o feasea
SET-UFF - You eath agrea that we hay Ivithout
parenitted by ) goz of 1 the fundy in Wy
paynhle dobt owed to us now or in the future, by any of vou Raving the
agnt af wititleawal, 1 the extent of such pepaons’ or Boal eatiey™s (ke
1o wothedrave, if the de an feomn & note, any tus #nd payable dedn”
Includos the total ameunt of whe aand payment
i terma of the note a1 tha e wa ze1 oif, mcluding auy baliee
i we propetly aceclurate ender the note. T4is right
apply’ 15 this asesunt il {2} O is s
! st or oiher taz-daforrad intimmam acorunt
dubit e wealed by 2 gunsuitr credit tansachion dader o sredit
of wethdfraveal_arses aely in o repres
she dor the dishenar of anv chinck
dichonor gccurs Lecsuse wer set off 2 d i

debi

RES - Yeu zuthen
, or nthur ordors, fer
s ef by whor
Lo offix
sinien o0 p
aned contain @

G AyRernLed, ¢
el nuntine £f %
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ACCOUNT
BANCORPSOUTH BANK NUMBEA Redacted
l-gép.m:l?';; AR 72455 ACCOUNT OWHERLS) NAME & ADDRESS
BRANCH 555 TRINA N SWIFT OR
OWNERSHIP OF ACCGUNT - CONSUMER PURPGSE TERRY § SWiFT

O sivGLe-PARTY MORTGAGE ACCOUNT

%) MULTIPLE-PARTY Redacted

0O riouciary

(3 PAY-ON-DEATA DESIGNATION AS DEFINED IN THIS AGREEMENT

Nama and Address of Banslicixios: Primary RM #: Redacted
Sccondary RM #:
NEW O EXISTING
TYREOF [ CHECKING O savinGs
ACCOUNT 1 monEy MARKET O
O Now
OWNERSHIP OF ACCOUNMT - COMMERCIAL PUAPOSE
03 S$INGLE-PARTY ACCOUNT (Solo Proprlatarship} ChoxSystema O ves & No
O corpoRATION . . SSN lasuad State
O paRTNEASHIP . jetine Derneit Cu v
3 UMTED PARTNERSHIP
D LIMITED LJABILITY CONIPANY
O UNINCORFORATED ASSOCIATION SIENATUREIS) - The uncossigned ngrun that shiz sccount Is subact
0O soue 1o cnd shall bo goverried by the dppo:h pgroamons ontitied
FDUCIARY Daposit Account Torms and Condiiona® in ofiect at the OpbniﬂiE'Of
O soveRsmenT shis account wnd as thoraafior tad, roplocad ar
O OTHER ORGANIZATION . frem time 1o tme. The undosst | furcher muthorzo BnmurpSoulh
Bonk 12 vorlly credi end umpioyment history ondfor have o l:rfdl'l
:npcrbng ogency prepars a crodit report en the undorsignad, s
DATE DPENED _2/21/200) sy DORA GRAHAM Ja. Tho Lndaraigned ecknowdodge rocoipt of n copy of
INITIAL DEFOSIT & <2 0000 Doposit  Acvount Torms pnd  Conéiticns  ond  the  fellowing
® caen O cneor O N disclosure(s), to &l of which ke undorsignad agres to bo bound:
4 N S
i
newve TiLepHoNE # Readacted 2 Account tnformation Statemont {0 Funds Aveilability
BUSINESS PHONE # & Slectronic funds Transfar B Truth in Savings B Privacy,
DRIVER'S LICENSE £ ] g4
S-MAL O o)
EMPLOYER N
HMOTHER'S MAIDEN KAME »TR] N SWIFT 4

e

Nome and address of somueond who whl always know your lozation: ____ w ‘S:’(A,LL‘/’G
~TERRY S SWIFT .
BACKUP WITHKCLDING CERTIFICATIONS .
Tn:__Redacted | X
E TAXPAYER 1.D, NUMBER -Tho Taxpeyer ldentification Number

shown sbave (TIN} is my correct texpsyer identification rumber.

@ 2ACKUP WITHHOLDING - | sm not subject 1o backup
withhelding either beczusa 1 heva not basa aotifiod thet’) vm L%
subject 10 backep withholding as o rasult af o Inkure 10 report uI’I

interest or divicends, or the Intarae! R Sanvige hos notll
me that | am nd longer subjact to aackup withholding.

 EXENPT ASCIPIENTS - 1 am sn sxempt rocipient under the
internol Revenus Servico Ragulations.

1
1 ‘i)U‘LS:.x)—‘CDCL_:r_TJ(D SRR LX) .)ﬁ_ﬁ

SIGNATURE: | cenily under censlides of parjiury ths swataments
chesked in this sestion ond .hal Y am & U.S. psisca lincluding a
1.8, resjdant alien). o

g /4/[/"%/{} X

T0&@ 1/31/3608

s

BA NK COPY
Brreh 555 Region €22 o s g
22004 Weitoes Kuwes Firang.sl Sanices + Banuese Systeme™ Forn SASEMPECLAZ 3ITOANN spes b EOYA11IDLIRTITI2NSTISIGEANS Loagn 1 o7 5
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YOUR DEPOSIT ACCOUNT TERMS AND CONDITIONS AGREEMENT

AGREEMENT - These teims govern the operation of this account
unleas varied or supplemented in writing by amendment as provided
herein. Unless 11 would be inconsisient 1o do so, words and phrases
used in this document should be construed so that the singular
includes the plural and the plural includes the singular. As used in
whis agreement, the words “we,” "our,” or "us” mean BancorpSouth
Bank and the words "vou“ or "your” mean the account ownes(s),
This aceount may not be transferred, pledged or assigned without
our wtitten consent, and we reserve the right to withhold such
consent for any reason.

Much ol our relationship with our deposit customers is regulated
by state and federal law, especially the law relating to negotiable
instruments, the law regulating 1the methods ol transferring property
upon death and the rights of surviving spouses and dependents, the
law pertaining to estate and other succession 1axes, the lsw
regarding electronic funds transfer, and the law regarding the
availability of deposited funds. This body of law is too large and
complex to be reproduced here.

The purpose of this form is to:

{1) summarize the rules applicable to the more commen transactions;
{2} establish rules to govern transactions or circumsiances which the
law does not regulate; and

13} establish jules for certain events or transactions which the law
alreacly regulates but permits variation by agreement.

LIABILITY - Each of you agrees, for yourself [and the person ot entity
you represent if you sign as a representative of another) to the terms
of this account and the schedule of charges that may be imposed.
You authorize us o deduct these charges as accrued directly from
the account balance. You also agree 1o pay addilional reasonable
charges we may impose for services you reguest which are not
contemplated by this agreement. Each of you also agrees to be
jointly and severally {solidarily} liable for any account delicit resulting
from charges or overdrafts, whether caused by you or another
authorized to withdraw from this account, and the costs we incui to
collect the delicit including our reasonable attorneys' fees.

DEPOSITS - Any items, other than cash, accepied [for deposit
tincluding items drawn “on us”) will be given pravisional- credit only
until collection is final {and actual credit for deposits of, or payable
in, foreign currency will be at 1he exchange rate in eifect on final
collection in U.S, dollars), Applicable law may require us 1o make
your deposits available for withdrawal before payment becomes final
or before the expiration of other banks' deadlines to return your
deposited items to us for refund. You agree that our making all or
any part ol a deposit available 1o you for withdrawal is not a waiver
of our right 10 charge back to this account any deposited item which
is returned to us unpaid or for refund; instead, we rmay charge back
to this account, and you will be responsible for, all such items,
Subject to any other limitations, interest will be paid only on
collected funds, unless otherwise provided by law. We are not
responsible 1or transactions initiated by mail or outside depository
until we actually record them. All tronsactions recaived alfter our
daily cut-off time on a businass day we are open (a "banking day”).
or received on a day in which we ase not open for business, will be
‘treated mnd secorded as il initiated on the next following banking
day. Our daily cut-off time varies from location to location and is
posted at each of our locations.

WITHDRAWALS - Any one ol you who signs this form, including
authorized signers, may withdiaw or transfer all or any part of the
account balance al any time op forms approved by us. However, we
reserve the right to fimit the amount of sny withdrawal in cash
where, for example, cusrency in the amount of the withdrawal is nol
available a1 our branch or your withdrawal exceeds the amount we
" allow via avtomatic teller machine or if the cash supply of .the
automatic \eller machine is depleted. Each of you authorizes each
othet person signing this form to endorse any item payable 10 you or
your orde: fo1 deposil to this account or any other transaction with
us. You agree thal our right 1o eharge a check against this sccount
does nat depend on the dote of the cheek. Therelore, wa may
charge a check against thit account before the date of the check of
at any time thereafter, provided, however, 1hat we may, but are not
requited . refuse to pok a chack which appears on its lace to be
mote than six months old. In any event, we will not be liable 1o you
for chuging against 1his account a cheek belare ity date ar__:sller iis
mate thain six months old. The fact that we may hanos withdrowal
reduests which ovesdraw the finally collecied aclcount balance does
no! obhgate us lo do so. Withdrawals will fiist he mude trom
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collected {unds, and we may, unless prohibited by law, refuse any
withdrawal request against uncollected funds, even il our general
practice is 1o the conuary. We teserve the right 10 refuse any
withdrawal or ransfer request which is attempted by any method
nol specifically permitted, which is for an amount less than any
minimum withdrawal requirement, or 'which exceeds any frequency
limitation. Even if we honor a nonconforming request, we may close
the account in the event of repesated abuse of the stated limitations.
We will use the date a 1ransaction is completed by us (25 opposed to
the day you initiate i1) 10 apply the frequency limitations. On interest
bearing accounts other than time deposils, we reserve the right to
require at least seven days' wrilten notice before any withdrawal or
transier.,

ACH, WIRE AND FUNDS TRANSFERS - We may decline 1o process
any wire ot funds transler which is not subject to Requlation E or the
Electronic Funds Transfet Act until you enter into a separate Funds
Transier Agreement with us. I we process any wire or lunds
wransfer for you before you enter into a separate Funds Transfer
Agreement, with rospect 10 each such transier you will bs bound by
the terms of this section. You agree to be bound by all rules and
regulations governing any system through which any transfer occurs,
including, but not fimited to, any ACH rsules, NACHA rules and the
rules and regulations pertaining 10 Fedwire, the electronic transfer
system of the Federal Reserve Banks., We moay make wire or funds
transfers by any means available to us, including, but not limited 1o,
thraugh our correspondent banks or by internal book entry. We havs
no obligation to notify you aof incoming wite or funds transters. Any
credit’ for incoming wire or funds transfers is provisional until we
have received final payment. [f we de not receive final payment, we
may reverse the credit. We may permit any of you or any authorized
signer to order wire or other funds wransfers from this account by
telephone, in person, by written insiruction, or by any other means
acceptable 10 us, subject 10 any time deadlines or other conditions or
procedures which we may establish, Wire and funds transfers are
made only through the use of identifying numbers for the recipient
bank and actount, without regard 1o any nafes which may be
{furnished tor any recipient bank or account. You must {urnish the
correct identifying numbers to us in connection with each wile or
funds twansfer, Funds will be wired or Uansferred in accordance
with the identifying numbers you furnish us ler the identilying
numbers which you use, if you are originating an ACH transaction,
even if an identifying number is incorrect or is inconsisteni with any
name you may use or furnish us. Jn such event, wa will not be
responsible for your ersor, the transier will not be considered an
unauthorized transaction, ond any loss will be entirely yours. Any
instructions you may give us in connection with a wire or funds
transfer will not be binding on us unless we have agreed 10 such
instructions in writing. You must strictly observe all deadlines wae
impose for the processing of wire and funds transfers, We will not
be responsible for any delay or other consequences which result
from your {ailure to comply with any of these deadlines. You have
no right to cancel or change any wire or funds transier after you
submit it to us. Any attempt by us 10 cancel or change or any wire
or funds transfer at your request will not constitute the assumption
of any dutly by us. You assume all risk assaciated with international
wire or funds transfers, We will not be liable 10 you in any way in
canngction with an international wire ot funds transfer, whether for
failure of delivery, delayed delivery, fluctuations in exchange rates or
for any other reason. lf any incoming wire or junds transfer is
denaminated in a foreign cusrency, you authorize us to converi such
to U. S. Dollars according to such exchange raie which we niay
select at our discretion, You acknowledge and agree that such
exchange rate may not be the most favorable rate of exchange
published and that you will be bound by our choice of exchange rate.
i you provide your account number or any other account identitying
information to any' third party and such third party originsles any
funds transfer transaction on this account, you agree that we may
treat such uansaction as a transactien authorized by you.

OWNERSHIP OF ACCOUNT AND BENEFICIARY DESIGNATION - You
intend these rules 10 apply to this account depending on the lurm of
ownership and beneficisry designation, if any, specified on page 1.
We rnaoke no represeniations as 1o the approprintenass ot elles: of
the ownership and beneliciary designations. axcepl as thuey
determine wo whom we pay the account funds. Single Party Aceount -
iz owned by one person, Multiple Party Account - is owned by \wo
ar more parsons jointly with right ol survivorship and not A% tenants
in commen, regmdiess ol he conjunction (Tot", Tand") usad
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berween lhe deposiiors’ names. Each of you expressly agrees that
the account is not owned as a tenancy by the entirelies. Easch of
you intends that upon your death the halance in the aceount [subject
10 any previous pledga 1o which we have consented) will vest in and
belong 1o the survivarls) as the separate property and estale of such
survivorls). I two or more of you survive, you will swn 1he balance
in the account as join1 tenonts with survivorship and not as tenanmis
in common. Transactions on Muliiple Party Accounts de not require
the signatures of all account owners to iransact on the account,
Instead, any account owner may tronsact on the account 10 the
exclusion of the otherls), and each of you authorize each other of
you to do so withoui further consent, Il this Agreement is governed
by the laws ol the state of Louisiana, the owners ol 2 Multiple Party
Account are ca-owners of the account, and all or any part of any
deposit may be paid to any one ol you, whether any other of you is
living or not, and any such payment 1o any of you shall constitute
roceipt and acquiltance and shall fully release and discharge us from
the claims of any person to funds of the deceased depositor for the
payment made. Pay On Death Account - Pay-On-Death beneficiaries
acquire the right to withdraw only i{: (1} all persons creating the
account die, {2) the beneficiary is then living, and (3} we are not
otherwise required by law to make payment to some other person. If
iwo or more beneficiaries are named and sutvive the death of alt
persons crealing the account, such beneliciaries will own this
account and may Uansact on it according to the Multiple Party
Account rules stated above unless otherwise provided by law, The
person(s} creating a Pay-On-Death Account reserves the right to: (1)
change beneficiaries, 12) change account types, and (3} withdraw all
or part of the deposit at any time. If twe or more of you create such
a Pay-On.Death Account, you own the account according to the
Multiple Party Account rules stated above until the last of-you dies.
Fiduciary Account - A Fiduciary Account, whether for a consumer or
a commercial purpose, is one in which the person controlling the
account does so for the benefit of another. Examples of fiduciaries
ara trustees, execulors, conservators, custodians for minors,
representative payees and court-appointed guardians. For purposes
of this ngreement, guardians such as parents or other relatives whao
have not been couri-appointed or persons who have not complied
with necessary provisions of any applicable transfer to minors laws
are no1 tiduciories. We are not 2 fiduciary in connection with this
account. For liduciary accounts, we will usually require, in the case
of trusiees, » trusl resolution according to our form, and in all other
cases documents evidencing the fiduciary's authority. We have no
duty to inspect any will of trust document, and you agree that we
will not be bound by any limitations imposed in a will or trust
docurnent, You agree that a Fiduciary Account is a general deposit
and not a special deposit. Corporation, Partnership, Limited
Partnership, Limited Liabitity Company (LLC), Unincorporated
Association, Government and other Organizational Accounts - We
will usually requite a separate tesolution in a form acceptable 10 us
designoting the person permitted and conditions required for
withdrawal from any account in the name of a legal entity such as &
Cerporation, Partnership, Limited Partnership, LLC, Unincorporated
Assaciation, gavernmental entity or other organizalion.

STOP PAYMENTS - A stop payment order must be given in the
manner required by law and must be received in time to give us a
reasonable opportunity ta act on il before our stop payment cut off
time. Qut stop payment cut off time is one hour after the opening of
the next banking day after the banking day on which we receive the
item. Additiona) limitations on our obligation to stop payment are
provided by law. A slop puyment order must precisely identify the
numbear, date and amount of the item, and the payee, We will honor
a stop payment request by the person who signed the particular
item, and, by any other person, even though such other person did
not sign the ilem, il such other person has an equal or greater right
10 withdraw from this account than the person who signed the item
in guestion, A release of the stop payment request may be made
only by the person who initiated the stop payment.

AMENDMENTS AND TERMINATION - We may change any term of
this agreement or any of the diselosures indieated on the lirst page
of this agreemant. Rules governing changes in interest rales have
been provided separatuly, For othar changes we weill g‘tve vou
trasanable notics 0 writing or by wny other method permitted by
lawe. We tnay also close this account at a2ny time upon reasonable
notice 0 you and tendur of the account halance personally or by
mail, Motice fom us 1o aiy ene of you is notice 10 all ol you unless
othurwise provided by law,
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STATEMENTS - You must examine your statement of account with
reasonable promptness. If you discover {or reasonably should have
discovered) any forgeries, unauthorized payments, alterations or
disputed transactions, you must promptly notify us of the relevant
facts, Even if you do promptly notily us, you still may have 1o either
share the loss with us of bear the loss entirely yoursel {depending
on whether you exercised ordinary care or substantially comributed
to the loss}. The loss could be not only with respect to items on the
staternent but other items lorged or altered by the same wrongdoer.
You agree that tha time you have to examine your statement and
repor: 1o us will not, in any circumstance, exceed a total of 60 days
{rom when the statement is first made available 1o you.

You further agrez that if you fail to report any unauthorized
signatures, alterations, forgeries, unauthorized activity or any other
errors or disputed transactions in this account within 80 days of
when we make the statement available, you cannot assert a claim
against us on any itams in that statement, and ths loss will be
entirely yours.

You also agree to examine your staiement with the same
reasonable promptness 1o discover whether any deposit is missing or
has been incorrectly credited. If your staternent of account contains
any error periaining to any deposit. a2nd if you fail to report such
errar to us within 60 days of when we make the statement available,
you cannot assert a claim against us for such error, and any loss will
be entirely yours.

The 60 day limitations set forth in this section are withou! regard
10 whether we exercised ordinary care.

It 1his account is 2 commercial purpose account, you additionally
agree to take advaniage of products and services we offer for the
detection and prevention of fraud and unauthorized transactions,
such as_"Positive Pay" cash management products. lf you fail to
utilize any such product or service, you agree that you will be
precluded 1rom asserting any claim ageinst us for any unauthorized
transaction which could have been prevented by the proper use of
such product or service. . i

We may require any report of errors on your statement to be put
in writing by you and we may additionally require you 1o furnish us
with an alfidavit concerning the eror on forms acceptable to us. If
this account is @ commercial purpose account, you agree to exhaust
all rights against any insurance coverage you may have belore
making any claim against us. Our liability to you, if any, will be
reduced by the amount of any insurance you are entitled to receive.
You agree, upon request by us, 1o assign to us all insurance rights
you may have in connection with any loss on your commercial
purpose account.

DIRECT DEPOSITS - M, in connection with a direct deposit plan, wa
deposit any amount in this account which should have been returned
1o the Federal Government for any reason, you authorize us to
deduct the amount ol our liability to the Federal Government from
this account or from any other account you have wilth us, without
prior notice and al any time, except as prohibited by law. We may
also use any other legal remedy io recover the amount of our
liability.,

TEMPORARY ACCOUNTS - lf you intend for this account to be a
Multiple Parly Account, but all of you are not present at the time the
account is opened, we may permit as many of you as are present to
open the account either as a Single Party Account or a Multiple Party
Account only in the name{s} of those who are present (the
"Temporary Account”}. At the same 1ime we may permit as many
of you as are present to also sign account documentation listing the
names of all those intended to be owners of the Multiple Pary
Account, including those who are not present (the “"Permanent
Account”). Howaver, we are not required to give effect 10 the
Permanent Account documeniation until all owners listed on such
documeniation have -signed it and we have processed it, at which
point the Permanent Account documentation shall supersede and
replace the Temporary Account documentation, Notwithstanding
the foregoing sentence, we may give the Permanent Account
documentation retroactive eflect to the date on which the
Temporary Account was opencd. We are nol required to give any of
you npuce that the Permanent Account documentation has iaken
effect, nor are we requirod 10 give any inlended owner notice that
such intended owner's signature is needed con the Permanant
Account documentation. | the Permanem Account documentation
is not signed by all imended owners within 30 days following the
opening of the Tempolary Account, we may discard the Permanent
Account docuinentation and will have no liability for du’mg so. A
Tempotary Account is subject to oll of the ferms and provisions of
this agreernent.
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SET OFF - You each agree ihat we may without prior notice to you
set off tho funds in this account against any due and payable debt
owed to us now or in the future, by any ot you having the right of
withdrawal. to the exient of such persons’ or legal entity’s right to
withdraw, il the debt arises from 2 note, "any due and payable debt”
includes the total amount of which we are entitled to demand
payment under the terms of the note at the time we set off,
including any balance the due date for which we properly accelerate
under the note. This right ol set-off applies regardless of the source
of the deposit, and you consent thay we may exercise this right of
set-ofl ogainst deposits which caonsist in whola or in part of
government payments, including, but not limited to, Sacial Security
and Vetejans Administration payments. This right of set-off does
not apply 1o this account if: {a} itis an Individual Retirement Account
of ather 1ax deferred retirement account, of (b) the debtor's right of
withdrawal arises only in @ representative cepacity. We will not be
liable for the dishonor of any check when the dishonor occurs
because we se1 off a debt against this account. You agree to hold us
harmlass from any claim arising as a result ol our exercise of our
tight of set-ofl.

EACSIMILE SIGNATURES - You authorize us, at any time, to charge
you for all checks, drafls, or other orders or ransactions, for the
payment of money, that are drawn on us by {acsimile signsture,
regardless of by whom or by what means the facsimile signature(s)
may have been affixed,

AUTHORIZED SIGNERS - An authorized signer is someone you
designate 1o conduct transactions on your behalf, but does not have
any owneiship or rights in the account unless the authorized signer
is also named as a Pay on Death beneliciary, in which case the
Pay-On-Death Account iules apply. Otherwise, the rights of an
authorized signer cease upon your death but not upon your disability
or incapacity; however, you agree that we will not be liable for
honoring any transaction by an autharized signer after your death,
We teserve the right to limit the number of authorized signers and to
decline 10 permit authorized signers on certain types of accounts.,

ACCOUNTS OWNED BY MINORS - I this is a Multiple Party Account
and one or more of the account owners is a minor, all adult owners
of the account jointly and severally agsee that all transactions made
on the account by any such minor shall be deemed 1o have been
made by such adult owners, regardless of whether any such
transaction may he void or voidable. EACH SUCH ADULT OWNER
AGREES TO INDEMNIFY US AND HOLD US BARMLESS FROM ANY
LOSS WE INCUR IN CONNECTION WITH ANY TRANSACTION
MADE BY ANY SUCH MINOR.

REFUSAL OF DEPOSITS - We may refuse to accept any item, wire or
electronic funds transfer for deposit or 10 send any item for
collection, and we will have no liability 10 you or 10 any other person
for such reflusal.

ORDER GF PAYMENT - I more than one item or order is presented
for payment against this account on the same day and the available
balance of this account is insulficient to pay them all, we may pay
any of them in any order we chioose, even if the order we choose
rasulls in greater insulficient funds fees than if we had chosen 1o
pay them in some other orcer, Our payment of any item ot order in
overdraft does not create any obligation or us to pay any other item
or order in overdralt in the {uture, and you agree that no course of
dealing regarding the payment of items or orders in overdraft will be
created between us.

ERRORS - il there occurs any error on this accaunt in your favor, 7

such as crediting this account for any amount to which you are not
entitled, charging this account for an amount less than the amount
of an item m other order, or receipt of any direct deposit to which
you are not entitled, you agree that we may adjust this account to
cotract the errar and that, if there are insuflicient funds in this
account ot such adiustment, you will immedietely pay us the
amount necessary 1o correcl the erfor.  You agree to pay out
reasonable attorneys' lces and expenses in the event we sue you (2
tecover the amount necessary 1o correct the ecfor.

oo bz, Binuan. il Servicns - Ssnkeis Syatams™ Farm BUSMPSTAAL 9 20,2907

DEPOSITS NOT MADE IN PERSON - We are not responsible for
rransactions initiated by mail, outside depository or left with us for
subsequent processing until we actually record them, and you
accept and assume all risks inherent in initiating such transactions,
For deposis so initiated, our determination of the amount of the
deposit will be conclusive, and you waive any right 1o contest our
determination.

RESTRICTIVE LEGENDS - For your own purposes you may print of
write on checks or other items restrictive legends specifying the
number of signatures required, the maximum amount for which the
check or jtem is payable, the number of days the check or item is
valid @and similar sestrictions. However, you agree that such
reswictions shall not be binding on us, that we may disregard such
restrictions and that we will have no liability 1o you or 1o any other
person for paying any check or other item inconsistently with any
restrictive legend 1hat is printed or writtan thereon.

CHECK CHARACTERISTICS - If you use checks from sources other
than vendors approved by us, or if you use check stock, security
features or ink color which csuse data 1o diseppear or to become
obscurad when the check is converted into an image, you agree to
bear any loss which results, We will not be liable for failing 10 honor
a stop-payment ordes for an item issued on a check form from
sources other than vendors appsoved by us.

SECURITY INTEREST - In addition to the rights of set-off which we
have under this Agreement, you bereby gfant to us a security
interest in this account to secure payment of any obligation which
you now owe us or which you may owe us at any time in the future,
including your obligation to pay our attorneys' fees and expenses
and your obligation to indemnily us as provided elsewhers in this
Agreement. When any such obligation is dua and payable 10 us, we
may pay such obligation, or any part thereo!, jtom this aceount
without prior notice 10 you, and we will not bs liable for the dishonor
of any item or order which results from such exercise of our security
interest. |f this account has any pay-on-death beneficiary, the
interests ol such beneficiary shal) be junior to our security interest
and shall be subject to our right of set-off, even if we do not
exercise our security interest or right of set-off until atter your death.

PAYMENT TO BENEFICIARIES - Payment 1o pay-on-death
beneficiaries shall be as pravided by law. Notwithstanding anything
in the Pay-on-Death Accolint rules siated above, we may reguire any
pay-on-death beneficiary wishing to continue transactions with us to
close this account and open a new account undes such beneficiary’s
signature, :

INDEMNIFICATION B8Y FIDUCIARY - IF THIS ACCOUNT IS A
FIDUCIARY ACCOUNT (INCLUDING, BUT NOT LIMITED TO. AN
ACCOUNT USED AS A CUSTODIAL ACCOUNT OR AS A
REPRESENTATIVE PAYEE ACCOUNT TO RECEIVE PAYMENTS
FROM THE SOCIAL SECURITY ADMINISTRATION OR ANY OTHER
GOVERNMENTAL PAYOR), YOU, THE FIDUCIARY, AGREE IN YOUR
INDIVIDUAL CAPACITY TO INDEMNIFY US AND HOLD US
HARMLESS FROM ANY LOSS WE INCUR IN CONNECTION WITH
THIS ACCOUNT, WHETHER RESULTING FROM OVERDRAFT,
ERROR IN YOUR FAVOR, RECLAMATION BY ANY GOVERNMENTAL
PAYOR, ANY DISPUTE WITHIN THE SCOPE OF THE "ACCOUNT
DISPUTE; INDEMMITY: LIMITATION ON LIABILITY" SECTION
BELOW OR ANY OTHER REASON. IN THE EVENT OF ANY SUCH
1.0SS, WE MAY ENFORCE THE FOREGOING INDEMNITY BY
SETTING OFF THE AMOUNT OF SUCH LOSS AGAINST (OR BY
EXERCISING ANY SECURITY INTEREST WE MAY HAVE IN} ANY
OTHER ACCOUNT WITH US IN WHICH YOU, THE FIDUCIARY,
HAVE AN INTEREST {UNLESS YQUR INTEREST IN SUCH ACCOUNT
IS ONLY AS A FIDUCIARY), AND WE WILL NOT BE LIABLE TO YOU
OR TO ANYONE ELSE FOR THE DISHONOR OF ANY ITEM OR
ORDER ON SUCH OTHER ACCOUNT WHICH RESULTS FROM SUCH
SET-OFF OR EXERCISE OF OUR SECURITY INTEREST.

SIGNATURE BY MARK -If any signature which appears on page 1 of
this Agraement is by raark {such as an "X}, then you agree that we
will have no lability whatsoever en claims by you of any other
person bascd on forgety, unauthorized signsture, alteration or the
Ithe,
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ACCOUNT DISPUTE: INDEMNITY; LIMITATION ON LIABILITY - IN
THE EVENT OF ANY DISPUTE REGARDING THIS ACCOUNT,
INCLUDING ANY DISPUTE OVER OWNERSHIP OF OR ENTITLEMENT
TO THIS ACCOUNT OR THE CAPACITY.OR AUTHORITY OF ANY
PERSON TO TRANSACT ON THIS ACCOUNT, YOU AGREE TO PAY
OUR REASONABLE ATTORNEYS' FEES AND EXPENSES IN THE
EVENT THAT WE BECOME INVOLVED N ANY PROCEEDING TO
RESOLVE SUCH DISPUTE. IN THE EVENT OF SUCH DISPUTE WE

MAY PAY THE AVAILABLE BALANCE Of THIS ACCOUNT INTO.

COURT, AND IN THAT EVENT YOU AGREE NOT TO MAKE ANY
CLAIM AGAINST US. ADDITIONALLY, TO THE EXTENT
PERMITTED BY LAW, YOU AGREE TO INDEMNIFY US, OUR
DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS FROM AND
AGAINST ANY AND ALL CLAIMS ARISING FROM OR IN ANY WAY
RELATING TO ANY SUCH DISPUTE. YOU ALSO AGREE THAT WE
SHALL BE ENTITLED YO RECOVER OUR REASONABLE
ATTORNEY'S FEES AND EXPENSES IN CONNECTION WITH SUCH
PAYMENT INTO COURT AND THAT WE MAY RECOVER SUCH FEES
AND EXPENSES FROM THE BALANCE PAID INTO COURT.

IN THE EVENT Of ANY KIND OF CLAIM BY YOU AGAINST US IN
CONNECTION WITH THIS ACCOUNT, YOU AGREE THAT WE WILL
NOT BE LIABLE TO YOU FOR ANY INCIDENTAL, CONSEQUENTIAL,
SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES.

GOVERNING LAW; PROCESS; REPRESENTATIVES - With regard to
any account gstablished online, this Agreement is governed by the
laws of Mississippi and by federal law and regulation. Otherwise,
this Agreement is governed by the laws of the state of the Jocation
of our branch identified on the first page of this form and by federal
law and regulation. Notwithstanding this, we may honor any levy,
aftachment, garnishment, qexecution, subpoena, court order,
administrative order tincluding child suppart order} or other legal
process which names you or which encompasses you, this account
or any tax identification number associated with this account,
regardless ot whether we are subject to the jurisdiction oi the issuer
oi such, regardless of in which stale such is served on us and
regardless of how such is served on us. Wa are not required ta raise
any delense in your behalf. We may also comply with the directions
of any executor, adminisirator, conservator, guardian, receiver,
bankruplcy truslee, atlomney-in-fact or any other such representative
purporting to have authority over this account who furnishes us with
apparently authentic copies of documents which confer such
authority, We may refuse to deal with any such representative in
our sole discretion, and we will not be liable to you for such refusal.
You agree thal we may place temporary or permanent holds on the
balance of this account related to or otherwise in response to any
such process or authority and that we shall be fully pratecied in
doing 50, even If we later determine that such process or authority is
inapplicable to this account. YOU AGREE THAT WE WILL NOT BE
LIABLE TO YOU OR TO ANY OTHER PERSON FOR ACTING OR NOT
ACTING ON ANY SUCH PROCESS OR FOR ACTING OR NOT
ACTING ON THE DIRECTIONS OFf ANY SUCH REPRESENTATIVE OR
FOR PLACING OR NOT PLACING TEMPORARY OR PERMANENT
HOLDS, AND YOU AGREE TO INDEMNIFY US, OUR DIRECTORS,
OFFICERS, EMPLOYEES AND AGENTS FROM AND AGAINST ANY
AND ALL CLAIMS ARISING FROM OR IN ANY WAY RELATING TO
SUCH ACTION OR INACTION.
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EFFECT OF TERMINATION OR AMENDMENT - Termination of this
account, whether by us or by you, does not relieve you of any
obligation you may 1then owe us. We may accepl deposits to this
account after it has been closed in order to coilect any deficit
balance, and such acceptence will not constitute reinstatement of
the account. Your use of this account after we give you nolice of
any amendment to this agreement constitutes your acceptance of
such amendment. No amendment of this Agreement is enjorceable
against us unless it is in writing and we have authored the writing or
have signad it through an employee having authority to do so, such
as a regional president. No practice or course of dealing in
connection with this account which is at variance with this
agreernent shall constiule a modification or amendment of this
agreement,

OTHER TERMS - This account js additionally governed by our
Account Information Statement. You acknowledge receipt of a copy
of the Account Information Statement and you agree to be bound by
its terms, as amended by us from time to time, and to be responsible
{ar all fees and charges set Jorth therein which apply 1o this account.
You understand that the Account Information Stiatement does not
necessarily set forth all possible fees and charges which apply “te
this account.

SEVERABILITY - In the event that any part of this Agreement is
determined to ba unenforceable, such will not affect the other parts
of this Agreement, all ol which shall remain fully enforceable.

ARBITRATION - IF THIS ACCOUNT IS A COMMERCIAL PURPOSE
ACCOUNT, THEN YOU AGREE THAT ANY CLAIM, DISPUTE OR
CONTROVERSY {"CLAIM"} BY EITHER YOU OR US AGAINST THE
OTHER, OR AGAINST THE EMPLOYEES, AGENTS OR ASSIGNS
OF THE OTHER, ARISING FROM OR RELATING IN ANY WAY TO
THIS AGREEMENT, THIS ACCOUNT OB ANY TRANSACTION,
INCLUDING CLAIMS REGARDING THE APPLICABILITY OF THIS
ARBITRATION CLAUSE OR THE VALIDITY OF ALL OR ANY PART
OF THIS AGREEMENT, SHALL BE RESOLVED BY BINDING
ARBITRATION BY THE NATIONAL ARBITRATIGN FORUM, UNDER
THE CODE OF PROCEDURE IN EFFECT AT THE TIME THE CLAIM (S
MADE OR FILED: RULES AND FORMS OF THE NATIONAL
ARBITRATION FORUM MAY BE OBTAINED AND CLAIMS MAY BE
FILED AT ANY 'NATIONAL ARBITRATION FORUM OFFICE,
WWW_ARBITRATION-FORUM.COM OR POST OFFICE BOX 50191,
MINNEAPOLIS, MINNESOTA 55405, TELEPHONE 1-800-474-2371.
ANY ARBITRATION HEARING AT WHICH YOU APPEAR WILL TAKE
PLACE IN THE CITY WHICH 1S THE LOCATION OF OUR BRANCH
AT WHICH THIS ACCOUNT WAS OPENED. THIS ARBITRATION
AGREEMENT 1S MADE PURSUANT TO A TRANSACTION
INVOLVING INTERSTATE COMMERCE AND SHALL BE GOVERNED
BY THE FEDERAL ARBITRATION ACT, 9 U.S.C. SECTIONS 1-16.
JUDGMENT UPON ANY ARBITRATION AWARD MAY BE ENTERED
IN ANY COURT HAVING JURISDICTION. IN THE ABSENCE OF THIS
ARBITRATION AGREEMENT YOU AND, WE MAY OTHERWISE HAVE -
HAD A RIGHT OR OPPORTUNITY TD LITIGATE CLAIMS THROUGH
A COURT AND/OR TO PARTICIPATE OR BE REPRESENTED IN
LITIGATION FILED IN COURT BY OTHERS, BUT EXCEPT AS
OTHERWISE PROVIDED ABOVE, ALL CLAIMS MUST NOW BE
RESOLVED THROUGH ARBITRATION,
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INTEREST BEARING CHECKING ACCOUNTS
Interest is piid on Lhe collected badance in the account using the aily balanue method of interest
cadeutution, This imeaos that alf the colleeted funds in your sccount can interest cach day, The
minimum deposit required to open BancorpSouth inferest checking accounts vuries by noeount
type. See individunl uccounl descriptions for details,

This disclosure of fces wd charpes applics to actounts at BaocopSouth. We think it is imiporiant
for you to hitve it full understimding vl these fees ond charpes,

We welenine your questons in person or by phone. The answers ore s close os your fieurest
BuncorpSouth ofiice or by using InfoLine, 1-4R8-797-7711, our 24-hour scconnt informatior line.

Bold text In the following indicates chianges frans the Tast edition of the Account Informationt
Slatement,

NON-INTEREST CHECKING ACCOUNTS
The minimum deposit required 10 open ony BancorpSeuth nan-intercs! beswing chiecking secount
ix $50.00,

Regular Checking
An $800.00 minimum duily ledger balance avoids any monthly scrvice charge, When the mini-
mum duily Jedger bidance falls below S800.K) during u staicment cycle, the monlhly service
churge will be $8.50.

BaneSinart Free Checkdng
‘The BuncSmant Free Checking nccount s no monhly mnintenance fee, no per cheek churge and
00 minimum monthly halinee, Combined with a sivings account, free Inemet Banking, online
staeiichts, combined statements und ather services, BuneSmart Free Checking is a complete
hundle of produets pasitioned to help you start yaur relationship with BaucprpSouth, Ta neceive
Bill Pay frea-alehurge, you musl hive o combinution of elther anline stutement nnd debitcand or
direct deposit and debit enad, A $4.99 montlily servies charge will be wssessed for Bill Pay if the
combinalion it ot in effect at statemont time; To reecive Bilt Pay, you veed to earall in Tniemed
Banking und then sign up for Bill Puy. Tt is not required that you have Intsmel Banking or Bill
Py (o reecive Bu:Smurl Free Checking.

Free Checking (or Shadenis®
Stodents love this necaunt beeause there is no minimum halance requirenent, no monlily secvice
churge, und no per check charge.., it's "Free” through ape 24.

Second Chance Checking*
Second Chunee Cheeking is t special cheeking 2ecount for those individuals who may not have
perfect check-writing history with ChexSystems, (1f you've cver hud a checking uccount thit was
overdmwn when it wis closed or have written bad cheeks in he past, your naune moy nppent on
the nationa] ChexSysteins list used by bunks 1o upprove individunls for checking sccounly)
BrurcorpSouth docsi't approve everyane For a Second Chanee Cheeking accounl, only thase
individunls thnt don't have a significint ChexSysteins history.

Second Chunce Cheek g helps you to build your good cheek writing history and work toward a
stundivd BuncorpSouth cheeking aceount - auany without a monthly fee. If your account is in
goed standing ufter one yenr (no overdralts or bad ehiecks), you inny request o standard
BuneorpSouth checking aceount.

Second Chiuiee Checking gives you unlimited check-writing privileges with u stwdurd monthly
serviee churge nd is subject to BatcorpSouth's stundard deposit policies and fees mnd muy be
elosed anytime for sy ieisan of delinquency (bud choek writhng, averdfis, ete.) or fvud.
Mornthly service chiuge regudless of balmee $6.99
% Aceounts recgive # manthly stutcent, Cheek imuges renin on file nt the bk, Copies moy be
requested with no elrirge for the fiest five (3 fiems, In excess of five, per itern copy churge is $1.00.

5&ﬁ6@?ﬁ5@&iﬂf

Right Where You Are

SIPC b
* May yo down In value

Performnnce Checking
Pedonmince Cheeking is our special rite bonus checking aceount which eams 4 Donus Rate on
your bakince fram $0-530(XX) s speciul ATM benefits when you meet each of the followiog 4
requirements during your stateinent period on your Performance Checking account: J. Have at
lenst | ACH debit ur evedil; 2, Hive ot least 12 debil cad purchnsts transticlions; 3, Be envolled in
online statement; 4, B¢ earolled in Intemet Banking,

IF you micet all4 of the reyuirements during a stement period, then your Performance Checking
account halance from $010 $30,000 will cam 5 Bonus Rulc Annual Percentage Yield (APY) and
thot portion uf your Performance Checking necoust balance in excess of $30,000 will cam a Stan-
durd Rele APY. Additionally, if you meet 81 4 of Lhe requircments al wi Smes during a stafement
period, then ul the end of each statement pesied, for the first S ATM transigtions you muke ot a
non-BancorpSouth ATM during thut period, we. will refund the $3 50 non-BaacorpSauth ATM fee
and will credit your nccount an ndditionnl $2.00 ugainst charges imjiosed by the owner of the non-
BancorpSouth ATM (s total of $3.50 in sefuncds and credils for the first 5 suchtansaclions during
the statement period), ATM fee refunds and credits will never exceed $17.50 in any stutement pe-
riod. If you do not meet ot 4 of these requirements at all fimes Juring the statement perind, then
you will eam he Standdacd Rote on afi bafances, Personul accobnts only. Rates e subject lo
change at the hank's discretion without notice, Fees muy reduce eamings.

Miniraum opening deposit

Unlintited Depasits and Withdrawals

No minimum balance or menthly service charge

{erilage Cliecking
Heritage Checking is BuncorpSouth's preferred services nceount for our friends who are 50 and
over, Heritage Checking nccotnts eam interest at 4 competitive rate, which is dotermined solely
by the Baok and is subject 1a change weekly, Interest is camed daify on the collected bulince
using the dnily belance melhod snd is credited and campounded monthly. 1f you close your
Herituge Checking uccount before the interest is credited, you will receive Ui aceneed inlerest for
that period. 1n addition tociming interest, Heritage Checking necounts include conumon carier
accidental deatl insurance os well os discounts snd special suvings.

$5000

Minimum opeaing depasii 55000
Monthly Servlee Charge with o minimum daily ledger balwice of:

$300.0 or more NONE
Below $500.00 SR00

Interest Plas Checking
The Interest Phus Checking necovnt is g tiered-rate cheeking aecount,
The inferest rate ters nre ns follows:

Balanees between $0-$4 999
Bulances between $5.006-59,999
Balances betwoen §10,000-524 999
Bulinces between $25,000-349 999
Bubhimees between $50,000-599 999
Balances $100,000 and above

EXHIBIT

Warhinide Litkshun Support
RUD-3IL20KT + e by e

Bank depozits aro FOIC Insured, BancarpSouth Invesiment Services, Ine., and BancotpSauih nsurance Serdces, Inc, are wholly owned subsidiarivs of BancomSouth
Bank. Insurance producls are oflered by Bancorpsouth Insuranca Services, Inc nvestment produci are sliered by DancorpSouth lvasiment Sendces, Inc, Metnbar
and investment products pre » Nol @ depesit | Not FOIC Insured = Mot Insured by any ledisal govainmenl agency » Nol guaranleed by the bank
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Your yiecount has unlimited tmsictions ut ao cxisa cost snd cams intorost bl 4 competitive rlc
determinedt solely by the Bank and fs subject b change weekly. Interest is enlcufated bosed un
simple inerest uud applied to the daily colleeted balonce. Intesest is credited al siatement time and
s uvailoble forenrly withdrwal,

Mininuin opening depasit $1,00000
Monthly service charge wilh o bitwce of:

$1.00040 or more NONE
Below $1,00.00 $L000
Monthly stalements are itemized and includc imaged checks.

SAYINGS ACCOUNTS
Interestis puid on the collected batance in the vecount sing the duily bulance methid of interest
enlculaton. The iinimumm deposil required 1o open 1 RancorpSouth savings vecount varics by ae-
count type. Sce individual siecount descriptions for defails,

Maney Markel Select

"Tho Money Market Selett sccount is 4 Gered-rate moncy mirket account, The fnterest rate liers
nre s fillows:

Baluncos between $0-89999

Hokures belween $10000-524,999

Balinces between $25000-549,999

Rudunces between $50,000-599,999

Balunces between $100.000-$149,9%

Ralances between $150,000-8459,999

Bolanves $500,000 aid nhave
The Money Modket Select nccount estms interest ol a competitive ni desemtined solcly by the
Bunk tnd is subject to chunge. Interestis caleulnter) based on simpleintcrest aud applied v the
duily collected balunce. Interest is eredited of slatement time; howeser, the neered Interest is
available for closing withdmwals,

Minimum opening deposit 5100000
Mininmum balince $10,00000
Munthly service charge with  balonice of:

§10000.00 or raote NONE
Below $10000.00 31000

Thers will be 11000 chasge for ench withdmwal in excess of six per month. Monthly stite-
meaty e itemized and fnclude imnged cliccks. A BuncorpSouth checking necount is required to
open this account.

Personal Muncy Murket

"'he Personnl Moncy Mirket sccount s u tiered-rate money nurkel sccount. The interest rate liers
nre a8 follows:

Bulouces hetween $0-52,499

Bulunces between $2,500-34,999

Bulunoes S5 00 uid pbove
[T Persgna Money Murket neeount camis inierest ot  contpetitive vite determined solely by the
Baunks wnd is Subjeet to change, Interest s caleulyted bused on simple interest and epplied 1o the
ditly calleeted bulwice, huerest is exedited ot stafensent Gimes howeser, the ecivzd inlorest is
weniluble for closing witisals.

Minimuim opening deposis 4100000
Monibly service change with u balce of:
$1,000.00 or more NONE

| BancorpSoutii

Right Where You Are

+ May go dowa Invalue

Below $1,000.00 $1000
There will be a $10.00 charge for cech withdrws) in excess of six per month, Monthly sintements
ure ilomized and include maped checks,

Classic Savings
Interest s paid on the collected balance using the dully hatance method. The mle of Interest 1 tlo-
termined solely by the Bunk und Is subjeet to change an 1 weekly busis. Interest is compounded
daily ued credited semiannuully. Deposits d willvdrmwals can be mude at any tine If you close
your account prinr ta lhe intereat belng credited, you will reecive interest lrough Lhe closing e,
Minisnum deposit required to open # Clissic Savings necount s $5000. Oaly 052500 opzning
deposil is requined for children [5 and under to open n "Savings Bug® (Classic Savings) occount.
Al ather necovnt detuils apply, There will be 0 S5.00 elinrge For euch withdruwal in excess of sin
during any six-month eycle,

Select Sayings Account
The Seleet Savings sccount eams interes) ol a rate delermined solely by the Bank and Is subject to
change, Interestis calooluled besed on scniannunt compound tnd arediled semiannually, Acerued
inlerest is nvnilable for etrly closing withdrawals, A BancuypSouth checking account is required to
open this uccount, This uecount isavailable foc hirsinestes,

Minimum op2ning deposit $1000.00
Seriannual ssrvice churge with w batance of;

$1.000.00 or more. NONE
Below $1,000.00 §1500

Addidonal infarmation and fees for Classic ond Stlect Suvings Accounts;

Additiona! “Mema® sitements will be produced if the account has an EFT transsclion thiring the

month, This is « snapshot stitemant and will reflect ull netivity since Mhe last scheduled seminnnul
statement. There will bea $5.00 chire for cach withdrawal in excess of six during my siz-month eyele.

Performnnce Savings i
Pesformance Sivings is our special rate bonos savings uccounl which eams @ Bonus Rule on your
entire balance when you meel each of G following requirements during your interest cycle an
your Performance Savings sceount:
|, Transfer at least $50 into your Performance Suvings sccomnt cach inlerest ¢yele eleciranically
vitt ACH or Intemnet Bunking Trunsfur.
2. Combine your Perfurmitnce Sevings siatement with your BancorpSuuth Chevking necount
statement (you will no longer reecive o separnte staiement for your Perfomisnte Savings nccount).
1f you meet both the rquirenments ubove-during your tatenien) preriod, your eutive hlarce for thut
nerest eyele will eurn the Bonus Rete Annual Parcentage Yield (APY). Performiuce Savings ot
only pays you n Bonos Rote, but wlso hielps you snve wilh the $50 per interust eyole frnsfer re-
yuirement. A Performunce Cheeking aecaunt is required to open o part of our *Perlomisice
Banking” packnge of services. Interest is paid monthly on the colleeled bilance in lhe sccount
using the duily hlunce metliod of interest ealeulation, Raies ne subject to chunge uithe banks dis-
crelion without nolise, Feey snay redvee eamings,

Minimum opening deposit $50.00
Minimim monthly hnlance 50,00
Monthly service chage if hajance fulls below mintmum $2.50

“There will be 1w $5.00 churge for euch withdnawul In excess of six during the monthly interest cyele,

Christmas Club
Christraas Club wocounts cam inferest vl 4 rnte delenmined solely by the Bank snd is xubjecl to
change weekly, Tntercst is calculated on Ihe daily ledger balunce using the daily bulance method.
Inleres! is neerved daily and credited yearly in November when o choek for the bafunce is issued (o

Bank deposits aie FOIC fnsured, Rencoipsouth fnvestmant Services, Inc., and BancospSoulh Insurance Sendces, Inc., are wholly awned subsidiaries of Dar:corpSoulli
ank. Insuroncu products ate offered by BancorpSouth Insurance Services, Inc, Invesiment products are of feicd by bancorpSoulh nvesimend Services, Inc Memher
SIPC. InsLrance and lnvestment praducts aie « Not & depasit | Not FOIC insured = Nol imsured by any federet govermineni agency « Not guaranteed by the bank
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yu. 11 yuo el your Christmus Club account befons Uie interestis credited, you forfeit all necrued Sufe Deposit Box Drilling Fee - Missouri $85.00
intercst. 10 the principal bulunce of your Christans Club aceount is $250.00 or Jess on the duy dos- . All other states SIS0
iggited by the Bank far crediting interest to Chiistmus Club wecounts, you forfels ol ucerued in- Legul Processing ’ LAptoI2500
terest, 17 you milke & withdraval from your Christinas Club uecount prior to the it in November (veo Other Imporiant Infornation sectien)
when it elieck for D hulnce of e necount ix issued to you, you will be charged & fee nf $5.00 for ABOUT OVERDRAFTS
ench such withdniwal, An Yoverdralt” oecnrs any time s chieck, ACH, ATM, debil cord, bank tee {ncluding mny
SERVICE FEES overdral-telated fee) orany other transaction (callectlvely, s ‘Trasacton®) Is presented fnr
Chook Printing Churges Chuwges will vary based on check design payment agnlnst an account and the available balance of the account s insulliclent {o pay
Offivinl Checks $6.00 the ‘Ivansaetion, When un overdrafl oeeurs, sve inay, al our dlsevelion, refuse the Trensac
Liach Overdraft (OD) Jtem $35.00 tion, or alteruntively, we may choose to puy the Transaction, In which ease n negative ne-
Eneh Insufficient (NSE) Funds Ttem $35,00 count helance yyill resull,
Continuons Overdraft Fee $25.00

Overdeaft Paymenl Service
BancorpSouth’s OverdmR Payment Service Is n serviee whereby we defermine whether to
pay & Teansaction In overdralt, This determinntion Is strietly discretionary with us, Our

for each period of ten (10) days or longer thal your account Is continuattsly in overdeafl,
chacged oo the tenth (10th) day :
Overdralt Raulty Credit Lbse Fee $7.50 per (raneler

T . Overdralt Fayment Service Is nol o contenct or pgreement wilh you, YWe are nof vequlred fo
O r?]" llzluufl Fes fram Credit Cord See youe pay sy Trrusaction in overdroft, even i we lnve pnid overdralls many times previously
¢ C':l :\w 'n:r F[I;r'eFe( n?n( Tlicible Deposit Account 750 aod evest if we bave permilted an sccount (o remadit in an overdrawn stalus for on extended
)vc;;e(rr::.mru:s ev oo from Hglole Hopos - poriod, We use n vavloty of factors in determining whether fo pny a Transacton in overdrafly

: includlng, but nat necessarily mited bo, how long your account hus been open, how many
Lnch Stop Payment g ; :}:% {imies ond s whnl aanosnts your account has been previously overdrawn, how much monzy
Lath ‘\Egs;""sl;“n)g::;l ?hl. tlum'u'l“;‘*n e ather Ihe st you have I your ecount on average, whether your occount Is or has been subject to gar-

UEC G b s QUAN LY CHICRS T B V1ot 4 nishment ar other legal netion, and whethier you fuve defavdted on any ugeeements wilh is

) month in which stop paymest remtins fn efiecl trop  (chuding Joan agreements), You ey temove your account from aur Overdroft Payment
EUCHE Smey D‘cpos'u LT . n‘oo Servioe,in which ense weavill refuse lo pay most Tronseeliong drawn sgalist insuMiclent
Each Retumed Clieek Redeposited y funds, Removiog your account from our Overdral Payment Service does not gnarmnlee

Ench Retumed Check S Haling gf,g that your ecount cannoLbe overdenwar, ot example, certain Trausnctions such o8 pres
Bueh Dreposit Coneetion i7go  Muthorlsed elctronic debils and bank fees may confnue (o be pid lrawn yuuk aceount
Speciu Stnement tepy  Aud maycause your sccount o be overdrawn, Call a BancorpSouth customer servlce
Debit Cid Replecement Fee representative ol 1-888-797-7711 to ask obout rentoving your account (rom our Overdral
Resewch Fees: Payment Service -
Resemch Per Houwy . 52000 '
Photoxapies (each) . $100  Ovordralt-related Iees
Colleztion Jtem Fee e cost Certain fees spply to our Overdrail Paynient Scevice and to accounts shich atherwise be-
of processing lhe colleetion letter with 8 520 minimuim. come ovecdrenwi, ITyve decide to pay o Trausaction b nverdralt, you wiil be cherged an
Domunt Checking Account Charges S8.50 Overdrnlt (OD) Item fee for each sueh Trausnctlon, ITwe deelde nof lo pay a Lransacifon
An $8.50 per manth fee will be charged onsonnant accauuls. Into overdraft, you wii be charged an Insuflicient Funds (NSI) Ttem fee for each refused
“Donmint Aceounts” are delined by applicable kaw. Transuction, If your account renalns n pverdruft for ten (10) consecutive duys, thew on (he
Domant Savings Account Chirges .50 tenth {10U1) dny you wil be ebarged n Cotttnuons Overdraft fee, Only one Continuons
An §8.50 per month fee will be churged on donmoat recounts, Oveedroft fee will be charged for each conttous perlod of overdm® of ten (10) days or
“Domnnt Accounts" we defined by spplicable law. more, vegnrdless of liow long such perlod continues, Theee isno Bmit to the amount of Over-
Y Duy Account Closure Fec $25.00 draftTem, JrsuiBelent Funds Ttem or Contimsons Overdralt fecs (callectively, “Overdrai-
(Fec charged nn checking necomts closed within 90 diys of opening.) relnted Fees") which yon may Incue,
Wire Transfer Fees:
Outgoing $15.00 Order of Payment !
Incoming $12.00 10 more thay one Transacilon {swhetter chieck, ACH, ATM, debit enrd, bank fee, overdvafi-
Fareign 450,00 relted fee ar any pllter transaction) i presentod for payment ogatst your account i the -
Telephone Funds Tnmsfers: snme bunling day snd the avallahle bolanee Is insufDetent (o pay them all, we may decitde to
Automated vi [nfoLine NO CHARGE pay any or all of them i any ovder we chacse. When we pay Trunsactions, we generally
Assisted by brunch or InfoLine personnel $3.00 chuose tn pay the Inrgest Teansaction vsl and the smallest Transaction last, Qur chaasing
this ander of payntent for Tenngsctioms may 1esull in geeater Ovetdrafirelated Fees than I
K]
M i o oo ALE.®  pank deposits ase FOIC insured amu‘nphum Imvesiment Services, InC . and nnpmrpSuuLh Inmurance Services, Inc , are wholly owned subsidiaries al Bancorpsouth
BancorpSoui & i oy by opeblmimmi &
. Right Where You Are  ~M¥odevindue bancorpsotth. com
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we had chosen (o pay tiem In sameother arder or had chosen nat to pay them. Wemay
also ehoose to first pay Treansactions which are puyable to BancorpSouth and ovr affillates,

Avolding Overdrafi-reluted Fees
The best way (0 nvoid Overdrafl-reloted Feex is lu maniage your account so that you 8o not
overdrw It Otherwise, yop may avold Overdvafterelated Fees through one of the Over-
deaft Protegtion products offered by BuncorpSouth, Credit Card Qverdealt Protection
works by churging youe BuncorpSouth MasterCard® or VISA® credil card for cash ad-
vances In the Lotal amount of Transhetiors drawn sgainst Insolficicnt funds, with resulting
deposits of the cosh ndyance nmounts Inlo your necount lo cover such Transactions, up to
e nvitttable cash ndvance Hmit of your eredit curd, Credit Cacd Overdral) Protection
tronsactions see subject to all of the rules und finenee chatge provislons applicable to cash
advanees under the Cardholder Agreement, You may also avold Overdraft-relted Fees by
establlshing & DancorpSoulh Byully Credit Lioe, which Is o ine of eredit, This form of
Qverdrall Pratection works by churging your Bquity Credit Line in the amounts of Trans:
nellons deawn ngatis! nsufTiclent funds, with resulting deposits of tiese amounts into your
pecatund (o cover such Drnnsactions, up to the nvailable eredit limit of your Equity Crudit
LinesAn Overdealt Equity Credit Line fee nod Inlerest charges will be charged to your g
ulty Credit Ling In necordance with le terms of your Eyulty Credit Line ngreement, You
iy wsg avoldd OverdenRerelnted Fees by linking your account (o anotlier cheeldug or sav-
ings account you have with BancopSouth, This farm of Overdraft Proteetion works by
debiting feom your uther neeount the amouuls of Transactions drawn agniust insufficlent
funds, with resulting deposits of these amaunts fnlo your account lo cover such Transog-
fions, up to the ayaliable balance of your other account, A transfer fee will be ehurged. Itls
still possible for your acrauns (o become overdrawn and o icur Overdrmfl-relaled Fees
cven if youuse an Overdrof Protection produet, such as yehen you credit card or Bquity
Credit Line reaches lts applicable fimit or Iheavailnble balance of your [tnleed seenunt i
depleted and you continue (o walke 'Irisactions on your account, Call n BaneorpSouth
casloner service representalive nt 18887977711 to ask about aur Overdralt Pralection
products. Also, usle n customier servie eepresentalive for w capy of aur Mier, “How o Avoid
Puytog Bank Fees!

« MusterCard® Debit Card

RuncorpSouth MusterCardv Debit Card Is the convenient plustie curd that looks 1ike o credil card
bul watks Jike 1 check, deduciing your purchises from your checking secoun, MasterCard®
Dxehit Curdl i good for cash purchases anywhere debit MasterCusl® is nceepted, Plus, you gety
weeipt with every transielon so tere is no problsi keeping tack of what you have spent.
Monithly, ! trunsuedions nre veporied on your checking iecount stuiement glong with eny hecks
you huve writien, A MnsterCned® Dobit Card seeves oy your ATNL errd 50 you only huve one
“eheeking meowt cud” (o comy with you,

MasterCerd® Debit Cud e NO CHARGE
There s n fee ol $1.50 per transnetion when you use your WasterCiind® Debil Card utwn A1M
that belongs 1o other bink or Famncial servives comprary. Such other bank or finncil services
compriy sy nlso cherge your sscaunta fee fur d MusterCurd® Debit Cuod transiction racle ut
ity AT, 'Tliere is o (e of one peicent (1 %) of the transactinn bimotnt il you use your
MasterCoud® Debit Caed for 1 transuetion iy u forelga covntry, 16 your iangaction fn s forelgn

couitey fs in o eunency other thnn U.S, dollurs, the rte wsed for converting (he transaction o Us.

delkdrs will be the wholesale mirket rate or any government-mundaled mic i cffeet on the date
that MusterCard processes the transuction or y other fte ar motled preserited by the then-cur-
tent MusiorCad negulwtions. Cumenicy conversion may eccur au i dite otherthun the dotg of the
cansuetion, und Ge canvession rale may be ulfected wecordingly.

DancoriSoLti

Right Where You Are

« May ga down In value

Lnternet Banking nnd DNl Pay
Titernet Bankiog s frec with any personal BuncorpSouth checking or Money Marke! aceount, [n-
ternel Bunking allows you tonecess halinee inquiries, view your stslement Informution and your
canculed chucks (even il your stolement doesn't hwe check imoges), iransfer between accounts,
and make payments on yonr BancorpSouth [ing of credil or Jonn.

Free Bill Pay is also available with any personal BancorpSouth cheeking uecounl when you sigh
up for Tnieruet Banking if you have r.combination of cither gufine statement and debil cacd o di-
recl deposit und debit card, A 84.99 monthly service change will be assessed for Bil Pay if the
combinalion Is nut in effict ot slatement lime. Ta receive Bill Pay, you sced (v encoll in [nternet
Banking, ind then sign up for Bill Pry through Interet Bauking, (The Fres Bill Pay option listed
above is standard for ull custoiers who register for Bill Pay after August 21,2006, IF you e
rently have Bill Pay and would like ta chunge your billing method, please tuk yolue loeal customer
service represeiitative or onll onr InfoLine wt 1-888-797-7711)

24-Hour Banking
You iy reces yaur BancorpSoulh checking accounl dny and night ot filerally thousands of
ATMs newss the United Stotes with our antomaled teller card, At BancorpSouth ATM lozutions
you may mike depasits s well as wilhdmizals, o payients and transfers hetween nccounts.

24-Hour Bunking Card Pec $1.00 per month

Thereis o fee of $1.50 per tmnsnetion when yuu use yous 24-Hour Banking cord ot an ATM thi
belongs (o naother bank or financiul services compimny. Such other bk or fininciil serviees con-
piny may olsw charpe your aceount & fee for  24-Hlour Bunking card trsnclion made o jts ATM,

Cerllficale of Depnsit
BancorpSouth Certificalesof Deposil offer compelilive retums an invesiments thirl cun be tailored
1o it your exnct necds. Eurly withdrawal penalties apply to I Coriificales of Deposit,
Minimuwn opening deposit F1.00000

Plus Pucknge
The Plus Packupe is # packege of benefits and savings which sy he ndded lo sny BancorpSoulh
nersannl checking nceount. A fee of $4.50 for individunls less tin 60 yeus of nge o1 §350 for in-
dividoals 60 and better upphies nnd will be deducied from your BanearpSouth personal checking
aceaunt on i monthly basis, IF you have previously enolled In the program il ane being charged
4 fee of $4.50 per month, plense nolify n BancorpSouh represenlalive opan talning the nge of
60, und we will gludly udjust your monthily few 1w he approprinte mie.,

OTHER IMPORTANT INFORMATION
o ‘The Daily Balance Method of puying interest uses Ihe duly bukce [n calculniing the Interest on
your uecount, This method applies v duily pericdic rte to the pincipil i the uccount each day.
Whea you deposit checks into mny sccaunt ol BuncatpSouth, interest hegins o ucerue no tater
than the business day we reeeive eredit for 1he ilem,

© The Dojly edger Balunce reflects oll deposits and withdrawals regardless of actu coliection
of funds.

© On checking wecounts, Tederal regulations altow the bk to ereats transaction #nd savings sub-
geeounis which exist only on U books of the bank and which allow the bank to nke irunsfers
it the close of each working duy. This puts the bank in # more [avernble positinn concernlng
feserve requitements ind wltimotely allows us to maintain the mast compatitive pricing on your
checking sccoustt, The uctivily of the sub-uccounts will not be reflected on your bank atement
ond will not uffeet your uccount batance or (he imerest, fees wid features of your checking necount,

Bank dapasiis are EDIC {nsdred, BancorpSouth Investment Sarvices, Ing , and BancorpSouth Insuranca Services, Inc,, ete whafly eyvned subsidisies of DancarpSouth
Bonk insurance products am offcred by BancerpSouth nsurance Services, Inc. Invesiment producis aie offered by fancarpbouth lnvestment Services, Inc Mamber
SIPC, Insurnfica and Jnvestment producls ara » Not a deposit | Nel FDIC Insuzed = Not Insured by any lederal g

agency = Nol g { by the bank
bancorpsouth.com
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Account Information Statement - continued

@ Eleetronic debits such as Autonted Teller Maching and MaslerCard® Debit Crud ulong with
InfoLine (cunsfers ure nul included in your debit ftem cownt for calculating scrvice cherges.

o AJl fees und chinges are subject to spplicuble faw,

o [ yaur azcaunt is made subject to gomishiment, exeeution, Jevy ar uy similur legal process, or it
your wceountis mih: subjectio uny legul preceeding i which the Bank s required lo respond,
nppear oF provide feeords, we may cherge you for each such gamishmenl, execution, levy or
proceeding  fee of up to $125.00. This fes is in addition 1o ny cost anid expenses, ncheding
repsonable itomey's fees, which we incur in connection with any of the foregoing.

© You may nol use your aceount In conneetlon with any husiness of plncing, receiviug or
otherwise knowlngly egnsmitting bets or wiigezs by nny means which involyes the use,
ot feast In part, of the Infecnet, or for any other transaction which Is prohiblted by Federal
Reserve Regutation GG. |

Effectlve Date; May 10, 2010
5
§ Eﬁ F9 Arin o AL Ba®  Barkadepesty are FOIC Insured. Ganserpsoulls nwmant Servces, ng,, and DarcorpSoulh Insuringe Services, Int, are swhlly owned sulzldiarles of Bancarpsouth
.__.m a I I c@ﬁ’ ﬁ U“ ﬂ.h Donk tsrince produis am offesd iy Banrorpsouth Insurence Services, Inc. Inveslment pradixls are offered by BancarpSoulh Invesinent Sandees, ine. hf:embel
51:4& lmn:‘nnlcu anel =n'n.-3|lnl:nl products are »-Hol 2 doposil | Nol FIC Insured = Not Insured by any lederal gavernment aguncy = Mol guaranieed by the bank
» May go davem In value
Right Where You Are bancorpsouth.com
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BANCORPSOUTH BANK
1411 HWY 67 S
POCAHONTAS, AR 72455
BRANCH 558

B e ke L T

ACCOUNT
NUMBER Redacted |

OWNERSHIP OF ACCOUNT - CONSUMER PURPOSE
[J siNGLE-PARTY

& MULTIPLE-PARTY
I mpbuciary

[0 PAY-ON-DEATH DESIGNATION AS DEFINED IN THIS AGREEMENT
Name and Address of Beneficlaries:

ACCOUNT OWNER(S) NAME & ADDRESS

TRINA N SWIFT OR
TERRY S SWIFT

MORTGAGE ACCOUNT
Redacted

Primary RM #: Redacted

Secondary RM #:

R New O EXISTING
TYPEOF [} CHECKING [0 SAVINGS
ACCOUNT 1 voNey MARKET O

0 now

OWNERSHIP OF ACCOUNT - COMMERCIAL PURPQSE
SINGLE-PARTY ACCOUNT (Scle Propristorship)

CORPORATION

PARTNERSHIP

LIMITED PARTNERSHIP

LIMITED LIABILITY COMPANY
UNINCORPORATED ASSOCIATION
FIDUCIARY

GOVERNMENT

OTHER ORGANIZATION

O0o0odoooo

ChexSysterns 0 Yes & No
SSN lssued State

Existing Depagit Cnatomer

DATE OPENED _ 2/21/2008

INITIAL DEPQSIT $ $2.000.00
& casH 0O check O

HOME TELEPHONE #  Redacted
BUSINESS PHONE #
DRIVER'S LICENSE #

By DORA GRAHAM

E-MAIL

EMPLOYER
MOQTHER'S MAIDEN NAME

Name and address of someone wha will always know your location:

RA f‘-'“{"aﬁ"THHOLDING CERTIFICATIONS

TIN: Redacte

&} TAXPAYER(.D.NUMBER - The Taxpayer Identification Numbar
shown above {TIN) Is my correct taxpayer identification number.

&) BACKUP WITHHOLDING - | am not subject to backup
withholding either because | have not been notified that | am
subject to backup withholding as a result of a failure to report all
interest or dividends, or the Internal Revenue Service has notified
me that | am no longer subject to backup withholding,

{0 EXEMPT RECIPIENTS - | am an exempt reciplent under the
Internal Revanue Service Regulations,

SIGNATURE: | certify under penalties of perjury the statements

checked in this section and that | am a U.S. person (including a
U.S. resident alien),

X

{Datel 2/21/2008

CUSTOMER COPY

Branch 555 Reglon 622

®2004 Wolters Kluwaer Financlal Services - Bankers Systems™ Form BXS-MPSC-LAZ 9/20/2007

SIGNATURE({S} - The undersigned agree that this account is subject
to and shall ba governed by the deposit agtesment entitled "Your
Deposit Account Terms and Conditions" in effoct at the opening of
this account and as thereafter amended, reptaced or superceded
from time to time. The undersigned further authorize BancorpSauth
Bank to verlfy coredit end smployment bistory endfor have a ersdhit
reporting agency prepare a credit report on the undersigned, as
individuals. The undersigned acknowledge recelpt of & copy of Your
Deposit Account Terms and Conditions and tha following
disclosure(s), to all of which the undersigned agree to bs bound:

B Account Information Statement ) Funds Availability

&l Electronic Funds Transfer Truth in Savings & Privacy
0 y

O

~TRINA N SWIFT
LX

~TERRY S SWIFT -

x _

EXHIBIT
= 5 -

WHUSEBYN i

i il
ridwie Litigaiinn !ul‘(p: ;
‘:;M).unn: o v el U

sged 1 00001119532537IM2NBO1SIGCARD fpage 7 of 5]
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Pyoa® e Myone® msan e aeeainl pemeds)
; secount may not ln transfgread, plodged or aeeigned without
s whitten consoent, ond wa eeserve the dght o withhold such
LONSENY Tur HOY EDRON.

Much of oue relationship with our deposit ciistomers is ragulated
by sinie amd federdl law, espocially His 18 relating (o negoliabie
mglinonty, the law regulating the methods of transfarcing proparty
apon death and the rights of suiviving spouses and depesndents, thy
pEaining o esiate awl othar sucoRssion lades, e law
regarding oloctronic  tunds transfer, and the law regarding the
aviilalility of deposited funds. Thiy body of law is wo lerge aod
complex o be eproduced here.

Tha purposi of thls farm is to:

1) summailze the rules applicable to the rore commaen transactions;
12} eotabhah rulas 10 govern transachions or crroumstances which the
law does not regulate; and

{3) sstabllsh rules for certain events or transactions which tha law
already regulaies but permits variation by agreement,

Far POl

ten af thir aecow!
wmllnnrrl ae nrn\/irlmi

unln- g
BRI AN

WLt

Tuurtie
Vonk ard the seeds

A

LIABILITY - Fach of you agreas, for yourself (and the person or entity
you rapresent it you sign as a representativa of another) to the terms
af this account snd the schedule of charges thet may bo imposed.
You authorize us fo cdaduct these chargas as acorued directly from
U account halance. You also agree i puy additional ressorable
charges we may impose for services you request which are not
contemplated by this agreement. Each of you also agreos to be
iuintly and sevarally [solldarily) llabla for any account daficit rasulting
frum chargen ur overdrafts, whether coused by you er unother
authorized to withdraw from this account, and the costs we Incur 1o
collect the deficit including our reasonable attornays’ foes,

DEPOSITS - Any items, other than cash, accepted for daposit
{including items drawn “on us") will be given provisional credit only
urtti! colleetiun is final (and actual credit for deposite of, or payable
in, foreign currency will be at the axchange rato in effect on final
collection in U.S. dollars). Applicable law may require us to make
your deposits avallable for withdraweal before payment becomes finel
or helore the expiration of other banks' deadlines to return your
deposited items to us for refund. You egree that aur making all or
any part of a deposit available 10 you for withdrawal Is not a walver
of our right to gharge back to this account any deposited itom which
is returned Lo us unpaid or for refund; instead, we rnay chargo back
to this accouni, and you will ba rasponsible for, all such items.
Subject o any other limitations, interest will he paid only on
callected funds, unless otherwise provided by law. We are not
veponsible for transactions initiated by mail or outside depository
until we actually record thein, All trangacilons roceived after our
daily cut-ofl tima on » business day we are open {a "hanking day"},
ar receivad on a day in which we are not epen for business, will be
treated and recorded as If Initlated on the next following banking
day. Our daily cut~off time varies from location to location and is
posted at each of our locations,

WITHDRAWALS - Any one of you who signs this form, including
authurized signers, may withdraw or tansfer all or any part of the
account balance at any tima on forms approved by us, Howaver, we
reserve the right Lo limit the amount of any withdrawal In cash
where, for exemple, currency in the amount of the withdrawal is not
available at our branch or your withdrawal exceeds the amount wo
wllow via automaiic teller machine or if the cash supply oi the
automatic toller machine Is depleted, tach ot you autharzes each
nther person signing this form ro enclorse any item payable to you or
vour ordor Tox deposit 10 this account or any other trangsaction with
ua. You agrtee thai our right to charge o check against this gecount
does not depend on the daio of the check. Therefore, we may
charge a sheck againsi this acoount beforo the date of the sheck or
at any fme thareofter, provided, howeover, that we may, but are not
required to, refuse to pay a check whwh appoears on its face w0 be
more than six months old. In any event, we will not ba liable to you
for charging againet this account e chack hafore ite date or after it ie
inGie hain six nmnth%‘ old. Ths fuact that we miay henor

requests which ovardraw Lhe finally collected account balance doos

pot obligate us 0 do o, Wilhirawals wiii first be made o

T~
Lk Gystaing

withdrawa
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Vi al requizement, o which easeeds 8ny requancy
miian, Sven (0 vie honoe o noneonforming request, we may slose
the aceount it the evenl of regeated zhuse of the siated hinitations
We will usa the date o trsnsaction 1 completed by us (an opposod o
e day you inliiate it} 1o apply the fieguency limilations, On inlerest
haaring acsounts other than time deposits, wo reserve ihe right o
raguire al lossl seven days' wiritlen notice bafore any withdrawai or
transfer.

aie d@miuin

AGH, WIRE AND FUNDS TRAMSFERS - Wu nrry declineg (o procass
any wire or funds transfer which is not subject to Regulation £ or the
Flecironiec Funds Transfer Act urdil you enter imo o separate Funds
Transter Agraement with us. |If we process any wire or fuils
transfer for you boefore you onter intv a separate Funds Tranaier
Agreement, with respect 1o ach such transter you will be hound by
the terms of thie secton, You agree t¢ be bound by all rules and
regulatlons governing any system througlh which any transfer occurs,
including, but not limitad 10, any ACH rules, NACHA iules and the
rules and regulations pertaining to Fedwire, the electronic transfer
system of the Federaj Reservae Banks. We may inake wire or funds
transfers hy any meons svailable to us, including, but nat limited to,
through our correspondent banks or by internel book entry, We have
no obligation to notify you of incoming wire or funds transiers. Any
credit far incoming wire or funds transfars is provisional until we
have received final payment. If wo do not recelve finai payment, we
may reverse the credit. We may permit any of you or any authorized
signer to order wire or aother funds tranafars from this account by
wlaphoneg, in person, by written inslruction, o1 by any olhar means
aceeptable to us, subjost to any time deadlines or other conditions or
procedures which we may establish, Wire and funds transfers are
made only through the use of identifylng numbers for the recipient
pank and account, without regard to any namaes which may he
furnished for any reciplent bank or account,, You must furnish the
correct identifylng numbers to us in connection with each wire or
funds transfer. Funds will be wired or trensferrad In accordance
with the identifying numbers you fumish us (or the identifying
nurmbers which you use, If you are originating an ACH transaction,
aven if an identifying number Is incorrect or is inconsistent with any
narme you may use or fumish ug. In such event, we will not be
responsible for your error, the transfer will not he considered an
unauthorized transaotion, and uny loss will be entirely yours. Any
instructions you may give us in connoction with a wire or funds
transfer will not be blncling on us unless we have agresd to such
instructlons In writing. You must swrictly observe all deadlines we
impose for the processing of wire and funds transfors, We will not
be responsible for any delay or other consequences which result
irom your failure 1o comply with uny of these deadlines. You have
no right to cancel or change any wire or funds trangfer afler you
submit it to us. Any attempt by us o cancel or change or any wire
or funds transfer al your requast will not constitute the assumption
of any duty by us. You assume all rigk associated with international
wire or funds trensfers. We will not be liable to you in any way in
connection with an international wire or funds transfer, whather for
tallurs of delivery, delayed delivery, flugtuations in exchangs rates or
for any nther reason. If any incoming wire or funds transfer is
denominatad in a foreign currency, you authorize us to convert suclh
to U. S. Dollars azcording to such exchange rsto which we may
select at our discretion. You acknowiedge anc agree that such
exchange rate may not be the most favorable rate of exchange
publishad and that you will be hound by our choice of exchange rate.
If you provide your account number or any other account identifying
information to any third party and such third party originates any
funds transfer transaction on this account, you agrea thal we may
treat such transaction ns @ transaciion authorized by you.

OWNERSHIP OF ACCOUNT AND BENEFICIARY DESIGNATION - You
intend these rules to apply to this account depending on the form of
ownership and heneticiary designation, if any, specified on page 1.
Wea make no tepregentations as to the appropriaieness or effact of
the ownership and beneficiary designations, except as they
dsterming to whom we pay the account funds, Single Party Acoount-
H by onc porson, Multipls Party is ownad by twe
s omere persons jointly with right of suwiorship and not ag tenants
i comumon, regardiess ol the conjunciion {"or”, “and") used

i BGOGE 119532537 iaie 267 5)
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betwseen the depositors’ names. Each of you expressly agrees that
the account Is not owned as a tenancy by the entireties. Each of
you intends that upon your death the balance in the account {subject
to any previous pledge 1o which we have consented) wlll vest In and
belong to the survivoris} as the separate property and estate of such
survivoris). If two or more of you survive, you will awn the balance
in the account as joint tenants with survivorship and not es tenants
in common. Transactions on Muitiple Party Accounts do not require
the signatures of all account owners to transact on the account.
Instead, any account owner may transact on the account to the
exclusion of the other(s), and each of you authorize each other of
you to do so without further consent. If this Agreement is governed
by the laws of the state of Louisiana, the owners of a Multiple Party
Account are co-owners of the account, and all or any part of any
deposit may be paid to any one of you, whether any other of you is
living or not, and any such peyment to any of you shall constitute
receipt and acquittance and shall fully release and discharge us from
the claims of any person to funds of the deceased depositar for the
payment made. Pay On Death Account - Pay-On-Death beneficiaries
acquire the right to withdraw only ift {1) all persons creating the
account die, (2) the beneficiary is then living, and (3] we are not
otherwlse required by law to make psyment o some other person. I
two or more beneficiaries are named and survive the death of all
persons creating the account, such beneficieries will own this
account and may transact on it according to the Muliple Party
Account rules stated above unless otherwise provided by law, The
personis) cresting a Pay-On-Death Account reserves the right to: (1)
change beneficiaries, (2) change account types, and (3) withdraw all
ar part of the deposit at any time, If two or more of you create such
a Pay-On-Death Account, you own the account according to the
Multiple Party Account rules stated above until the last of you dies.
Fiduciary Account - A Fiduciary Acgount, whether for a consumer or
a commerclal purpose, Is one in which the person controlling the
sccount does so for the benefit of another. Examples of fiduciaries
are trustees, executors, conservators, custodians for minors,
representative payess and court-appointed guardians, For purposes
of this agreemant, gusrdians such as parents or other relatives who
have not been court-appeinted or persons who have not complled
with necessary provisions of any applicable transfer to minors laws
are not fiduclaries. We are not a fiduclery In connection with this
acaount. For fiduciary accounts, we will usually require, in the case
of trustees, a trust resolution according to our form, and In all other
cases documents evidencing the fiduciary's authority. We have no
duty to inspect any will or trust document, and you agree that we
will not be bound by any |imltations imposed in a will or trust
documant. You agree that a Fiduclary Account is a general deposit
and not o special deposit. Corporation, Partnership, Limited
Partnership, Limited Liability Company (LLC), Unincorporated
Association, Government and other Organizational Accounts - We
will usually require a separate resolution in a form acceptable to us
designating the person permitied and condlitions required for
withdrawal from any account in the name of a legal entity such as 8
Corporation, Partnership, Limited Partnership, LLC, Unincorporated
Association, governmental entity or other organization.

STOP PAYMENTS - A stop payment order must be given In the
manner required by law and must be received In time to give us a
reasonsble apportunity to act on it before our stop payment cut off
time. Qur stop payment cut off time is one hour after the opening of
the next banking day after the banking dey on which we roceive the
item, Additional limitations on our obligation to stop payment are
provided by law. A stop payment order must precisely identify the
number, date and amount of the item, and the payee. We will honor
a stop payment request by the parson who signed the particular
item, and, by any other person, even though such other person did
not sign the item, if such other person has an equal or greater right
1o withdraw from this account than the persen who signed the item
in question, A release of the stop payment request may be made
only by the person who initiated the stop payment.

AMENDMENTS AND TERMINATION - We may change any term of
this agreement or any of the disclosures Indicated on the first page
of this agreement. Rules governing changes in interest rates have
been provided separately, For other changes we will give you
reasonable notice in writing or by any other methed permitted by
law. We may also close this account at any time upon reasonable
notice to you and tender of the account balance personally or by
mail. Notice from us to any one of you is notice to all of you unless
otherwise provided by law,

©2004 Wolters Kluwor Financtal Services - Bonkers Systems™ Form BXS-MPSC-LAZ 9/20/2007  IM 00001119532537
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STATEMENTS - You musi examine your statemant of accpunt with
reasonable promptness. If you discover (or reasonably Bhlould have
discovered) any forgeries, unsuthorized payments, alterations or
disputed transactions, you must promptly potify us of the relevant
facts. Even if you do promptly notify us, you still may have to either
share the loss with us or bear the loss entirely yourself {depending
on whether you exercised ordinary care or substantially contributed
to the loss). The loss could be not only with raspect to items on the
statement but other items forged or altered by the same wrongdoer,
You agree that the time you have to examine your statement and
report to us will not, In any clrcumstance, exceed a total of 60 days
from when the statement is first made available 10 you.

You further agree that If you fail to report any unauthorized
signatures, alterations, forgerles, unsutharized activity or any other
errors or disputed transactions in this account within 60 days of
when we make the statement avallabls, you cannot assert a claim
against us on any items In that statement, and the loss will be
antirely yours,

You also agree to examlne your statement with the same
reasonable promptness to discover whether any deposit is missing or
has been Incorrectly creditad, If your statement of account contains
any error pertaining to any deposlt, and if you fail to report such
error 10 us within 60 days of when we make tha statement available,
yau cannot assert a claim against us for such error, and any loss will
be entirely yours.

The 60 day limltations set forth In this section are without regard
to whether we exercised ordinary cara.

If this account Is a commercial purpose account, you additionally
agree to take advantage of products and services we offer for the
detection and prevention of fraud and unauthorized transactions,
such as "Positive Pay" cash management products, [f you fail o
utilize any such product or service, you agree that you will be
precluded from asserting any clalm agalnst us for any unauthorized
transaction which could have bean prevented by the proper use of
such product or service,

We may require any report of arrors on your statement to be put
in writing by you and we may edditionslly require you 10 furnish us
with an aftidavit concerning the error on forms acceptable to us. If
this sccount is a cammerclal purpose account, you agree to exhaust
all rights against any Insurance coverage you may have before
making any claim against us. Our liability to you, If any, will be
reduced by the amount of any Insurance you are entitled to recsive.
You agree, upon request by us, 1o assign to us all insurance rights
you may have in connection with any loss on your commercial
purpose account.

DIRECT DEPOSITS - If, in connection with a direct deposit ptan, we
deposit any amount In thls account which should have been returned
to the Federal Government for any reason, you authorize us to
deduct the amount of our liabillty to the Federal Government from
this sccount or from any other account you have with us, without
prior notice and at any timse, except as prohibited by law., We may
also use any other legel remedy to recover the amount of our
liability.,

TEMPORARY ACCOUNTS - If you Intend for this account to be a
Multiple Party Account, but all of you are not present at the time the
account is opened, we may permit as many of you as are present to
open the account either as a Single Party Account or a8 Multiple Party
Account only in the nameis] of those who are present (the
"Temporary Account”), At the same time we may permit as many
of you as are present to also sign account documentation listing the
names of all those intended to be owners of the Multiple Party
Account, including those who are not present (the "Permanent
Account”). However, we are not required to give effect to the
Permanent Account documentation until all owners listed on such
documentation have signed [t and we have processed it, at which
point the Permanent Account documentation shall supersede and
replace the Temporary Account documentation. Notwithstanding
the foregolng sentence, we may give the Permanent Accourit
documentation retroactive effect to the date on which the
Temporary Account was opened, We are not required to give any of
you notice that the Permanent Account documentation has taken
effect, nor ars we required to glve any intended owner notice that
such intended owner's signature is needed on the Psrmanent
Account decumentation, |f the Permanent Account documentation
Is not signed by all intended owners within 30 days followlng the
opening of the Temporary Account, we may discard the Permanent
Account documentation and wlll have no liability for doing so. A
Temporary Account is subject to all of the terms and provisions of
this agreement.

fpage 3 of 6
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navmEls wida dhe Wy of e onie ol e hine wie gae off,
melndging any bntancae tha due date tor whicl we properly acealorae
anches she notn Lhis rght of sal off applies rogardless of the sooren
At the deposit, and yau eonsam that we may aserciso his right, of
sotofy ogamse deposts which consist o whole or o part of
government paymaents, including, but rot limited to, Social Security
“and Vetarans Administration payments. This right of set-off does
not apply o 1his account if: {a) il is an Individual Retirement Aceount
or other tax deferrod cetirement agcount, or {b) the dabtor's right of
withdrawal seises only In a rapresentative capasity. Wo will nnt
jiabla for the dishonor ot any checik when the dishonor occurs
becauss we sel off n debt egainst this sccount. You agree 10 hold us
herrless [rom any claim arising as o resull of our exercise of our
rigiht of sel-ofl.

. FACSIMILE SIGNATURES - You guthoiize us, al any time, W vharygs
you for all checks, drafts, or other ordeis or Gansections, for lhe
payment of money, that aro drawn on us by facsimile signature,
ragardiess of hy whom or by what means the facsimile signature(s)
may have been offlxed.

AUTHORIZED SIGNERS - An authorized signer is someone you
designate tu conduet ransactions on your behalf, but does not have
any ownaship o rdyhts in e geoount unless the authorzed signer
e also named se o Pay on Death beneficiary, In which case the
Pay-On-Death Account rules apply. Otherwise, the rights of an
authordzad signer cense upon your death but net upon your disability
* or incapacity; however, you agree that we will not be liable for
honoring any trangaction by an authorized signor after your death.
We reserve tha right to lirit the number of authorized sighers and to
decline to parmlt authorizad glgnars on certain types of accounts.

ACCDUNTS OWNED BY MINORS - I this is a Multiplo Party Account
and one or more of the account owners s a minor, ell adult owners
of the account jointly and severally agreo that all transsctions made
on the account by any such minor shall be deemed to have been
made by such adult owners, regardless of whether any sugh
ransaction may be void or veidable. EACH SUCH ADULT OWNER
AGREES TO INDEMNIFY US AND HOLL US HARMLESS FROM ANY
0SS WE INCUR IN CONNECTION WITH ANY TRANSACTION
MADE BY ANY SUCH MINOR.

AEFUSAL OF DEPOSITS - We may refuse to accept any item, wire or
electronic funds transfer for deposil or o send any fam for
collaction, and wo will have no liability to you or to any other person
for such refusal.

ORDER QF PAYMENT - If more then ona itom or ortler is presanted
for poyment against this account on the same day and the available
halance of this aceount is insufficient to pay them all, we may pay
any of tham in any order we choose, aven if the ordor we choose
rasults in groater insufficient Tunds faes than i we had ¢hosen o
pay tham in some arther order. Qur prymen of any item or order in
sverdraft doas not creste any obligation {or ue 0 puy any othor liom
or order in ovardrafl in the future, and you agrea that no Gowse of
dealing rogarding the payment of items or arders in overdraft will he
creatod hetwenn us,

FRRORS I thorn oeeaes any erior an this aceont i your favor,
such vy crediting this account for any amount o which vou are not
entitled, charging this account for an amount less than the anmount
of an ilern or other arder, or receipt of any direct deposit to which
ynu are not entlitfed, yon agree that we raay adjust this account ta
correct the error and that, if there are insufficlent funds in this
account for such adjustment, you will immediately pay us the
amount necessary to correct the crror. You agrec o pay our
reasonable oltomeys’ fees and expenses in the event we sue you to
recover the amount necessary to correct lhe ereor.

{wsrems
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QEFOSHTS WO MADE W PEARSON W s an casponsiln for
nsactions inftlated by mail, eutade depository or left with as for
AhaGEHMIL prodoaeitny wntl we edibally reword e, and you
aoGept oml assome all asks pherent i ninating such UBesacions,
Car dopogits so Inltiated, owr determination of the smount of i
depnsit will be conelogive, ant you weaive sy rghr to contes) cor
tisermipinion,

RESTRICTIVE LEGEMDS - For vour awn purposes yoi may pint or
wiite on checks or aiher items iestriviive legends specilying Lhe
aumber of slgnntiies ragulied, the maxiiniom Amannt for wihich e
checlk or o is payably, the number of days the check or itern is
valid and similar resuictions.  FHowever, you agiee that such
resteletions shall not be binding on us, that we muay disreyad such
reetrictivns and that wao will have no flahility 10 vou or 10 any other
persen for poying any cheok cr other ftem inconsistantly with any
restrictive legend that is printed or wiliten thercon,

CHECK CHARACTERISTICS - If you use checks from sowces other
than vondors approved by us, or i you use chacl siock, security
fualures ur ink colur which cause data o disappear or 0 becomo
obscured when the cheok v sonverted Hito on Image agrac 1o
hoear any loss which results. We will not he liable for falling w honor
g stop-payment order for an item issued on a chack form from
souwrces other than vendors approved by us,

ey )
, YOU agre

SECURITY INTEREST - In pdditon 10 the rights of sel-0ii which wu
lhave under this Agreement, you herehy grant to us a securly
intarest in this sccount to sscure payment of any obligation which
you now owa us ar which you may ewa us at any time In the future,
inchuding vour obligation to pay our sttorneys' fees and expenses
and vour obligation 10 indeminify us as provided elsewhere in this
Agreement. When any such ohligation Is due and payable to us, we
may pay such obligation, or any part thereof, from this arcount
without prior hotics to you, and we will not he liable for the dishonos
of any item or orcer which rasults from such axercise of our security
interest, It this account has any pay-on-death beneficiary, the
interests of such haneficiary shall be junior to our security interost
and shall be subject to our rght of set-off, even if we do not
exercise our security interest or right of set-off untll after your death,

PAYMENT TO BENEFICIARIES - Payment to pay-on-death
heneficiaries shall be as provided by law. Notwlthstanding anything
in the Pay-on-Death Account rules stated above, we may raquire any
poy-ori-tlzath honeficlary wishing to condnue transactions with us 0
close this account and open a new sccount under such benaeficiary's
signature, :

INDEMMNIFICATION BY FIDUCIARY - iF THIS ACCOUNT IS A
FIDUCIARY ACCOUNT (NCLUDING, BUT NOT LIMITED TO, AN
ACCOUNT USED AS A CUSTODIAL ACCQUNT OR AS A
REPRESENTATIVE PAYEE ACCOUNT TO RECEIVE PAYMENTS
FROM THE SOCIAL SECURITY ADMINISTRATION OR ANY OTHER
GOVERNMENTAL PAYOR), YOU, THE FIDUCIARY, AGREE IN YOUR
INDIVIDUAL CAPACITY TO INDEMNIFY US AND HOLD US
HARMLESS FROM ANY LOSS WE INCUR IN CONNECTION WATH
THIS ACCOUNT, WHETHER RESULTING FROM OVERDRAFT,
ERAQR IN YOUR FAVOR, RECLAMATION BY ANY GOVERNMENTAL
PAYOR, ANY DISPUTE WITHIN THE SCOPE QF THE "ACCOUNT
DISPUTE;  INDEMNITY: LIMITATION ON  LIABILITY"  SECTION
BELOW OR ANY OTHER REASON. N THE EVENT OF ANY SUCH
LOSS, WE MAY ENFORCE THE FOREGOING INDEMNITY BY
SETTING OFF THE AMOUNT OF SUCH LOSS AGAINST (OR BY
EXERCISING ANY SECURITY INTEREST WE MAY HAVE IN) ANY
OTHER ACCOUNT WITH US IN WHICH YOU, THE FIDUCIARY,
HAVE AN INTEREST (UNLESS YOUR INTEREST IN SUCH ACCOUNT
1S QNLY AS A FIDUCIARY), AND WE WILL NOT BE LIABLE TO YOU
OR TQ AMYONE ELSE FOR THE DISHONOR OF ANY ITEM OR
ORDER ON SUCH OTHER ACCOUNT WHICH RESULTS FROM SUCH
SET-OFF OR EXERCISE OF OUR SECURITY INTEREST.

SIGNATURE BY MARK - If any signature which appsers on page 1 of
this Agreement is by mark (such as an "X"}, then vou agree that we
will have no liability whatsoever on claims by you or any other
parson based on forgery, unauthorized signature, alteration or the
iike.

B ORnAY s s
LRV R R HHECR e
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ACCOUNT DISPUTE; INDEMNITY; LIMITATION ON LIABILITY - IN
THE EVENT OF ANY DISPUTE REGARDING THIS ACCOUNT,
INCLUDING ANY DISPUTE OVER OWNERSHIP OF OR ENTITLEMENT
TO THIS ACCOUNT OR THE CAPACITY OR AUTHORITY OF ANY
PERSON TQ TRANSACT ON TH!S ACCOUNT, YOU AGREE TO PAY
OUR REASONABLE ATTORNEYS' FEES AND EXPENSES IN THE
EVENT THAT WE BECOME INVOLVED IN ANY PROCEEDING TO
RESOLVE SUCH DISPUTE. IN THE EVENT OF SUCH DISPUTE WE
MAY PAY THE AVAILABLE BALANCE OF THIS ACCOUNT INTO
COURT, AND IN THAT EVENT YOU AGREE NOT TO MAKE ANY
CLAIM AGAINST US. ADDITIONALLY, TO THE EXTENT
PERMITTED BY LAW, YOU AGREE TO INDEMNIFY US, OUR
DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS FROM AND
AGAINST ANY AND ALL CLAIMS ARISING FROM OR IN ANY WAY
RELATING TO ANY SUCH DISPUTE. YOU ALSO AGREE THAT WE
SHALL BE ENTITLED TO RECOVER OUR REASONABLE
ATTORNEY'S FEES AND EXPENSES IN CONNECTION WITH SUCH
PAYMENT INTO COURT AND THAT WE MAY RECOVER SUCH FEES
AND EXPENSES FROM THE BALANCE PAID INTO COURT.

IN THE EVENT OF ANY KIND OF CLAIM BY YOU AGAINST US IN
CONNECTION WITH THIS ACCOUNT, YOU AGREE THAT WE WILL
NOT 8E LJABLE TO YOU FOR ANY INCIDENTAL, CONSEQUENTIAL,
SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES.

GOVERNING LAW; PROCESS; REPRESENTATIVES - With regard to
any account established online, this Agreement is governed by the
laws of Mississippi and by federal law and regulation. Otherwise,
this Agreement is governed by the laws of the stats of the location
of our branch Identified on the first page of this form and by federal
law and regulation. Notwithstanding this, we may honor any levy,
attachment, garnishment, execution, subpoena, court order,
administrative order (including child support order} or other legal
process which names you or which encompasses you, this account
or any tax identification number assoclated with this account,
regardless of whether we are subject to the jurisdiction of the issuer
of such, regardless of In which stats such is served on us and
regardless of how such is served on us, Wa are not required to raise
any defense in your behalf, We may also comply with the directions
of any executor, administrator, conservator, guardisn, receiver,
bankruptcy trustee, attorney-in-fact or any other such representative
purporting to have authority over this account who furnishes us with
apparently authentic coples of documents which confer such
authorlty. We may refuse to deal with any such reprasentative in
our soie dlscretion, and we will not be liable 10 you for such refusal.
You agree that we may place temporary or permanent holds on the
balance of this account related to or otherwise in rasponse to any
such process or authority and that we shall be fully protscted in
doing so, even if we later determine that such process or authority ls
inapplicable to this account, YOU AGREE THAT WE WILL NOT BE
LIABLE TO YQU QR TO ANY OTHER PERSON FOR ACTING OR NOT
ACTING ON ANY SUCH PROCESS OR FOR ACTING OR NOT
ACTING ON THE DIRECTIONS OF ANY SUCH REPRESENTATIVE OR
FOR PLACING OR NOT PLACING TEMPORARY OR PERMANENT
HOLDS, AND YOU AGREE TO INDEMMNIFY US, OUR DIRECTORS,
OFFICERS, EMPLOYEES AND AGENTS FROM AND AGAINST ANY
AND ALL CLAIMS ARISING FROM OR IN ANY WAY RELATING TO
_"SUCH ACTION OR INACTION.

©2004 Wolters Kluwar Financiol Services - Bankers Systoms™ Form BXS-MPSC-LAZ 9/20/2007
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EFFECT OF TERMINATION OR AMENDMENT - Terminathn of this
account, whether by us or by you, does not relieve you of any
obligation you may then owe us, We may accept deposits to this
account after it has been closed in order to collect any defieit
balance, and such acceptance will not constitute reinstatement of
the account. Your use of this account after we give you notice of
sny amendment to this agreement constitutes your acceptance of
such amendment. No amendment of this Agreement is enforceable
against us unless [t is in writing and we have authered the writing or
have signed it through an employee having authority to do so, such
as a reglonal president. No practice or course of dealing in
connection with this account which is at variance with this
agreement shall constitute a modification or amendment of this
agreement.

OTHER TERMS - This account is additionally governed by our
Account Information Statement. You acknowledge recelpt of a copy
of the Account Information Statement and you agree to be bound by
its terms, as amended by us fram time to time, and to be responsible
for all fees and charges set forth therein which apply to this account.
You understand that the Account Information Statement does not
necessarily set forth all possible feas and charges which apply to
this account.

SEVERABILITY - In the event that any part of thls Agreement is
determined to be unenforcesble, such will not affect the other parts
of this Agreement, all of which shall remain fully enforceabla.

ARBITRATION - IF THIS ACCOUNT IS A COMMERCIAL PURPOSE
ACCOUNT, THEN YOU AGREE THAT ANY CLAIM, DISPUTE OR
CONTROVERSY ("CLAIM"} BY EITHER YOU OR US AGAINST THE
OTHER, OR AGAINST THE EMPLOYEES, AGENTS OR ASSIGNS
OF THE OTHER, ARISING FROM OR RELATING IN ANY WAY TO
THIS AGREEMENT, THIS ACCOUNT OR ANY TRANSACTION,
INCLUDING CLAIMS REGARDING THE APPLICABILITY OF THIS
ARBITRATION CLAUSE OR THE VALIDITY OF ALL OR ANY PART
OF THIS AGREEMENT, SHALL BE RESOLVED BY BINDING
ARBITRATION BY THE NATIONAL ARBITRATION FORUM, UNDER
THE CODE OF PROCEDURE IN EFFECT AT THE TIME THE CLAIM IS
MADE OR FILED, RULES AND FORMS OF THE NATIONAL
ARBITRATION FORUM MAY BE OBTAINED AND CLAIMS MAY BE
FILED AT ANY NATIONAL ARBITRATION FORUM OFFICE,
WWW.ARBITRATION-FORUM.COM OR POST OFFICE BOX 60191,
MINNEAPOLIS, MINNESOTA 554085, TELEPHONE 1-800-474-2371,
ANY ARBITRATION HEARING AT WHICH YOU APPEAR WILL TAKE
PLACE IN THE CITY WHICH IS THE LOCATION OF QUR BRANCH
AT WHICH THIS ACCOUNT WAS OPENED. THIS ARBITRATION
AGREEMENT IS MADE PURSUANT TO A TRANSACTION
INVOLVING INTERSTATE COMMERCE AND SHALL BE GOVERNED
BY THE FEDERAL ARBITRATION ACT, 8 U.8.C. SECTIONS 1-16.
JUDGMENT UPON ANY ARBITRATION AWARD MAY BE ENTERED
IN ANY COURT HAVING JURISDICTION. IN THE ABSENCE OF THIS
ARBITRATION AGREEMENT YOU AND WE MAY OTHERWISE HAVE
HAD A RIGHT OR OPPORTUNITY TO LITIGATE CLAIMS THROUGH
A COURT AND/OR TO PARTICIPATE OR BE REPRESENTED IN
LITIGATION FILED IN COURT BY OTHERS, BUT EXCEPT AS
OTHERWISE PROVIDED ABOVE, ALL CLAIMIS MUST NOW BE
RESOLVED THROUGH ARBITRATION,

1M 00001119532537 {page 5 of 5)
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Account Information Statement

“Thisdisclostre of fezs and chasges upply i keounts & BancorpSoath,
We thaink il Is dupertant for you 1o have a full undersiunding of these
fees ard charges,

Wesweleony your questions In peon ot by phore, The answers ure
a5 clase as your acsest BancurpSouth office or by usiag Infoline,
1-883-797- 7711, our 24-howr secunt infonnation line,

Bold text in ihe filiowing Mdicates ciranges o the 1ast edition of

the Awvount Iniormadon Statemenl.

NONINTEREST CRECKING ACCOUNTS
The wsiinmny depasit required 10 open any BancorpSowth non-interest
bearing checking account is $50.00,

egutar Checking
An SHOU.U0 munimum ¢y Jezer badunce wvoids any monthly service
charge. Whan dhe minimom daily tedger bulance Rl blow 80000
during o sttement cyele, the mantduy servies charge will be S8.50.

BancSiart Free Checking

The BaneSnwm Free Checking avoownt l1as no monthly inzinienance.
fee, mo percheck clvarpe and ne minimum monthly baknce, Combined
with 2 savings ecoomnt, free Intemet Banking, onling atements, conis
bined saenients und other servicss, BancSmna Free Cheeking s a
cuomeplets burdie of praducls pasitionsd 1o belp you stant your relation-
shup with BancorpSouth. To revedve Bill Py froe of tharge, you must
have 2 combination of either onfine suernent and debit card or direes
depositand debiiTand, A $4.99 monthly service chiarge wi be tssessed
for Bill Pay if the combinalion is natin ¢(fact at swatemenl time, Tore-
ezive Bill Pay, you reed nensoll in [ntertiet Banking and ihen sign up
for Bilt Pay. [tis not rxquined tht you have Intemer Banking o Bill Pay
10 reesive BaneSizant Free Checking,

Pree Checking for Students*
Shudents love 1 account becuvse there is no minimum balosice
rcqum:m 2ot o monthly serviee chorpe, and w0 per eheck chasge ...
w's “Free” throngh age 24, No annual charge for your "-l-haur
banking card.

Second Chiance Clecking®

Second Chasee Cheeking is a speeial checking accaunt for those
iralividuals shu may nol ave a perieel checksriting history with
CheaSysicms, (If you've Sver had 3 cheching 2ovnnng that was aver
drawen when itwas eosed urhave writes bad cheeks in Ui pas, your
nanic may appeur on the raliona) ChexSysiems list uzed by battks 1o
approve individuals fr cheeking accounts.) BancarpSouth docsa’t
approse everyune fir a Seand Chance Chocking account. anly those
inadivitualy izt dan’t have 3 simifieast ClexSyslents history.

Second Chanee Checking helps you (o build yonr geod check-
writing histary and work Wwart 8 stmdard BancorpSouth cleckiap
aCCOUAL — many without 3 menthly fee. I your account is in good
standingatier one yzar (na overdrufts or bed checks), you may nequest
1 standard BancorpSath checking socomal,

Sevom! Chiange Checking yivas you unlhnited chack-writing privilegss
with a stndard monthly service charge and is subjzet to Bancorp-
Southy's standard depoul palicies and fees and may be clozed anydme
for :ny reasan o llclmqurncy (bad check writing, overdralls, cte.)
ar u-aml

Monthly sarvice chumge regarless of balanse v S6.99

2 Accuunts roeedve a iontily statenient. Chesk Imnges reanain s [
at the bank, Copits may b requesied with no charge fiz the first five
{5) items. In exvess of Give, N |lrm oy clwﬂc is$1.00.
INTEREST IIEARING CHECMNG ACCOUNTS

Interet s paid an the collected balancs iis the account usTng the didly
balnce inethod of interedt calewlation, Thit tha all the volkected
lunds in your axoum cam mncren cuch d:ny Tlx migimum dcposu
reqired to h interest varies by
2z0aund Lype. See individual accoumt d.wnpuors Torderails.

Ierfurmance Checking

Performance Checking is our special rate Donns checking aszount
which cms a Bonus Rate on your bafance frum $0-530,000 and
special ATM bencfits when you meet each of the following 4 reqoire-
ments during your smtement penod on your Pefonnance Cecking
account: |, Flave a1 kst 1 ACR debit or credit 2, Have at least 12
debit card parchase minsactions; 3. Beenmiled in unline 1.
Be eaulled in Intepnel Banking.

[Fyon mest all 4 of the rquiremenis doring A stalemant period, then
your Performunee Chesking accoum balance from 50 16 530,000 will
eama Bonus Ratz Annusd Peroentage Yield (APY Yand thiat purtiun of
your Perfonmuee Checking acconnt hakince inr excess of $30 000 will
¢4rn 2 Standard Rewe APY. Addivonally, if you mect aft ¢ of the re-
quirements at alf tmes during 4 sedemeol period, then at the end uf
each staiement perlod, for he first 5 ATM ransacdons you make 31 3
non-BancomSouth ATM duriny: that period, wé will refund the 51,50
oon-BancarpSanth AT fee and wil coadlit your dccount an adfiinnal
$2.00 agatnst charges imposed by Uit awner of the non-BancorpSouth
ATM (3 total of $3.50 in refunds und creclits for It first 5 such trns»
actions during the stitentznt period), ATM fee refuds and credits will
uever exeved $17.30 in any stateinent period, I you do not meet all 4
of these regnirenents at all times during e statereent periud, then you
will ¢3¢ the Standard Rate on all balances, Persona) accounls only.
Rates are sobjeet 1o changc at the bank's discretion withoit notier,
Feesinay redine ::umn;,s

Mininum g)raing deposit. . —cs —r —oceavcrcemininend 0 00

Ualimited Deposits and Withdrawals

No nunimum balance or isonthly service charge

tHevitage Checking
Hegiage Checking is BancorpSouth's prefermud sexvioes arconet for
our [eignds who are 50 and over. anlﬂgc(’h:(k.m" seoounis ear in-
terost at a competiive eaie, Wwhiclt is deiermined solely by U Bank
und s subject to ehange wyekly, Inierest is eamed daily on the colketicd
balance using the daify balance wethud und Is ercdited and com-
pountled manthly. IV you dlose your Heritage Checking account before
the interest is credited, you will not receive the acerued interest for ot
period, ln addition 10 camning interest, Heritspe Chievkings stceounts in-
¢lude comnon carer accidzatal death insurance as well ns discounts

_ inserest {s available for closing withdrawals,

Tnterest Plus Chocking

ie nlerest Plus Chiecking eccgunt is a liered-rate ehesking arecunt,
“Tite interost cate ters ang as folkwys:

Baanees between SH$4999

Balances berween S3.000-59449

Balances benween S10,000-524.999

Balingey between S25000.540.999

Bulunces betwveen SS000-549,999

Bulances SE00,000 and shove
Your account his urlimites mnwictions o no exe cos and eams in-
lefsi al ncampetinve mcdmmedmklybyﬁ:..nmind issub}ecl
uychange weekly, Intenen i1 cakoul,
pllcd fothe d:ul) ealiected Tralunce, Lteres is eredlied at siatement
time ar! fr natavaifable for ealy withdgrwal.

Minii depasit 5100000

Monthly ssrvice charge with s bulance n[-

S1.000.00 or mrone NONE

Befow $1,00000 $10.00

Monthly statenents an: flemizad and inchade imuged checks.
SAYINGS ACCOUNTS

Inizrest is paid on the colleeted bulanse i the accounl using the daily
balance method of interest cabeolation. The animum deposit required
10 open @ BancanpSauth Aavings ccount varies by account fype. See
individual acooimt desripiions for dtodls,

Maney hlarkiet Select

The Money Market Sclect acvont s a Gered-rate money market
account. The interest rate lers e 23 fallows:

Balances berwoen S-59.999

" Balanees betwien $10,000-524999

‘Balances betwesn 525,000-549,399

Balances betwieen $50,000-599,999

Balanees btween $100000-5149,9%)

Balunce$ between $150 000-5309.99

Balances $300,000 and abave
The Muoiney Mkt Seleet accatin éams interest 21.a compeditive e
disemined olely by the Bamk sl i subject 1o change, Iierest is
caleuhuned Liased on eiimple infersst and wpplied w e thaly collocted
balance. Interzst Iy crecitad 0 staerment liine: Noozver, the accrued

‘vhmmuln LT T 2 T R — 3100000
imum bakuice m. 51000000

Mnnthly service ¢harge with a balance of:

$10.000.00 or more NONE

Below $10,000.00 31000

Theze will be a 51000 charge far mh withdrtwal in exeess of six pue
month, excluding ATM w b5 and over-the-counicr

Monthly statements are ficmized and include imaged cheeks, A
BancurpSovih checking aceuiint 3 requined to apea this account.

Personu] Money Market

and special savinys. The Personal Maney Market account is a fiered-mis money market
Minimuru openinyg depasit 55000 account. The interest rate liers are & follows:
Monthly Service Charge with 2 minimem dadly fedger bataree of: Balances betwoen S0-52,499
SHWAX or more NONE Rutiznves berween §2,500-54.999
Below $500.00 S50 Balances §3000 and above
The Personad Money Market account 2amg intensst at a competitive
: ' e determined solely by e Bank aad is subject to chonge. [nserest ls
EXHIBIT

i BancorpSout’
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calrolyiad based on simple intercst and applied 10 the iy caltected
Dudante, Juerest is creditcal st stalement lime; however, the wenied
{ntgrést fravailable for dosing withrswils,

M opening deposit s cusiimre e SR 1 ¢4 A1) 5
Manthly service chaege with a balanse ofs

5100003 er more NONE
Below 51 00010 S10d0

There will be 3 $10.00 eharge for sach withdrawal in excess of six per
ol exeluing ATM withdmwals and overthe-coon et
Sonthly statements dre iteodasd and fnclide imaged checks,

Clossic Savings

Inerest is paid on the colleeted holance urliyg the daily balance nusthind,
The taze of jmerel i¢ determined solely by the Bark and ix subject 1
olinnge an 2 weekly basis, Imenest §s compounded dafly and eredditad
seruiannually, Depnits and withidrmsils can be miade 4 any tiate, 1
you elise yiur dcconnl priot 1 the intenyt being crfited, you will
ruedive interest thraugh the closing date. Minimunt deposii nsgulied lo
apen 2 Classic Suvings socount is $30.00. Only 1 525.00 cpenin
dl:r:vih iy cequired furchildren 15 und imder i apen a ~Saviags Bug’
(Classie Savingsi accotnt. All other uecount details ipply.

Select Savings Account
The Selees Savings aseount cams fnerest o e delesmined sole
by tee Dank s is sobject to change, Inerest s catcubitod bused un
szl componnd and erediled semiamanally. Acerved iniprest iv
avtilable for early cloing witkdrawals. A BuncospSoutls chizking ac-

aceonntis required fo open us povt of our “Perfarmance flanking™
packuge of services. fnlerest s pald monilily co the coffected bal-
wncen the account using (he dally balance acthnd of inferest cal-
culatlon, Rates are subject to clumge af the hopk’s discrefion

without nollce, Foes iy reduce cantings.
Minauwn spening depoit .l —— $50.00
Minhntwn Uly Lalnnee. £50.00

Monthily sorvice chaiye if halance falls below minimwn,..5230
There will bie 2 §5.00 charge for cach wilhdrawal In excess of siv
luring the monthly fnterest eycle {excloding Internel Uunking
Transfors, oud AN, Debit Card and ACH tronsuctions),

Chrishoas Chib

Cliristains Club aceounts eam inteqesi al a mie deterinined solely by the
Bank ani I5 subject to change woekly. Interest iy calentaied wn the daily
ledagr buluce veing the duily balince method. ksest s aceued dlaly
anderedited yeadly in Novemibersehen a cheek far the alance s istued
1o ynu. I you close your Cheistrins Club accouat befont U inferestis
crediled, yoo forfiit all seenred inlerene 1 the principal balance of your
Clusumas Club sccotnt b S250 Worless un Uie doy designuted by Uhs
Dank for ceediting interest 1o Chrisimas Club accounts, you forieit all
setaued interest. 1T yo make 2 withdrywail from your Chifsoras Clib
aecunat privr 10 the date fu Ne wheniueheck forthe ol i
e acconnt §s fssued 1o you. you will be charged A fee of 8500 for
tach such withdruwal,

Telephone Funds Transfere:

4 ted via Infuline
Assisded by besieh pertonne]
Overdrufi Proteeiion Equity Credit Ling Transier Fee (Unless secured
by Real Esiare) y 5500
Overtivalt Prorection Credit Conyl Tranaler FUg,— v messcnion et

of the wanstes 2nonnl, minimum 55,00 and maximum S30.00
Overdeaft Protection via Checking of Savings seeount

MO CHARGE
S300

transfir fee
Safe Deposit Box Deilling Fee - Missoin..,

Legal Processing {including levies and ¢ 013500

ABOUT QVERDRAFTS

An "ovenlrali” pceurs any Gine u cheek or other wansaction is pre-
seitted for paymment ngainst an aceount and Use pvilable balance of tbe
scenint s insulficient 1o pay the check or uansicuou, When an over
draf) pecuss, we oy, 0t onr diseretion, rewm the sheck and refists the
wansaution, ar alemmathvely, we may ¢huuse 10 pay the check o7 ans
achion, in which ezt a npaative sccount balance will result. 1 we renm
U chack znd refinse the transaction, yeu will be chonged o boufficien
Fitnds (NSF) liewt e for each ruiurmed ehioes and refiised i
1fwe pay the eheck or winsaction, you will be charged an Overdrait
(0D Tiem fee for zach check or transaetion pait in werdrafl,

Determiring vhether to pay a check v other transactian in overdraft
is stmctly discretionary with us, We are not required tn pay any check
orothes transction in ovendrafi.even if we have peid averdrafis many
Kimes praviously and even if we have pecnitied an accomnt jo remain
i am ovendrwn stans for an estended pedid, Ak, [ imbre thio ooe
cligel: or oher transacsion is presenied for payment asainsi your sc-
counten thesame banking day and the aeaille balyocs iy insudficient
1o pay thean all, e tmay pay sy of them in any erder we chose, even
i the onder we thiose ey in preater Qvendralft fem or Insaificit
Funts e s than if we had ehiosen 1o pay them fn some athermmler.

5 el s s _ b SERVICE FEES
Eﬂi?— 1: S::un.f 1o open s actount, This escouni fs st avaikBe 07 Cheek Printing CRIUES oo Chirges W vary
MiTinin opening d2Posit e mimuumsmmsmusismonssmimens SIO0N0  Official Cheeks Yided oh Chesy Celiph
Semiannut service chargt with abalance of: Euch Overdeaft (OD) e 3100
51600400 or more NONE  Bych fnouficient (NSF) Funds Ifem
Befow S1.00000 SIS0 Each Stop B
o ‘i 4
Addilion information und Fees for Classic and Select Exch Retumcd Beposit e w....
Savings decounts: Euch Retimed Chask Redep n
» ddtional “Memeo™ will bé produced If the asaunt hasun Euch Retizoedd (:Iml:'Sp:t:u! Hnndling S130
EFT ransoction during (e month, Thisisasnapshios saternemund il 22ch Doprsit S30
reflecs all activity since the Iast scheduled somiannial st There  Staneen! . 5150
will bo 2 55,0 chare for eoch withdrawal inexcessof s dueing any Db Cond Replacenest Fee S50
six-moath cycle. Research Fees:
. ) 7 Rescarch Per Hour 5000
" Perldrmance Savings Fholoeypies {each) SI00
Performante Suvings is onr special rule bonus suvings account  Callection liem Fee condhie cost of processing the collection letter
witfeh eurns u Bonus Ruteon your entire balance when you rocet wilh o §20 minis

each of the Fallewing requirements during your interust cycleon
your Perforinance Savligs account;

1 Tranler ut liasl SSIIT:ln youn Perfispmance Suvings ecount
cuch interest cyele eleetrunivally vis ACH or Infernet
Hanking Transfor.

2, Comhlrie your Performance Sovlgss stotement with your
RanenepSouth Checklng seoomt stutement (You will o
Tonger recelve o soparate statemeot for your Perfonuance
Savlog account)

[T ynu meet both the requirements above during your siatement
period, your eative halance for Uat interest eyele will earn the
Hunus rile Al Pereentape Yisl {APY). Performance Sisings
st cnly poys yout i hoows vate, butaleo relps you save with the 350
perimereseyele Ipnsf:rﬁquimmt||mPcrfomnreChecking

We nzy also chonee i frstpay cliecks er other transactions Which ate
pavahile 1n BancerpSouth sad vur aliiliates.

You may avoid Overdeai fiem and Insulficient Funds 1t2im foss on
cheeking acconnts through Qverdiafi Prutection. Credit Card Overdraft

Protection sworks by charging your BancorpSoulh MastrCard or V54

credit cait for cash advacrs in the amounts of eheeks or other muns-
actions drawngalngt insuifictent funis, with resulling deposits of the

Domunt Checking Avcount Charges
An 5350 pet month fee will be charged on dormant

hopkine

cath advance amouns into your secotmt by vover such checks o other
transzelions, wp 1 the credit limit of your credit card. An Ovendraft
1 '

accounts in addition lo regalar applicable fees, “Domant Accounis™
are defined by upplicable huv.
Domunt Saving Accnunt Charges
& savinas acconm wilh a batance below $100 will bz charged an
$5.50 nionthly fee.if domunt i excess of 730 days.
Actount Closure Fee
tfor cheeking acvouats closed within X3 days of opening.)
Wire Transfer Fees:

S00

Outeuing S1509
Incaining : S12.00
Forsign $50.00

I it caneh tramsfier fes of 3% ol the trnsfic amount, minis
maar §3.00 aind naaimum S3000, will be churged for vach trncler,
Chreudit cand foes, imerost eharges nnd cash advance harges will be as-
sesver to your eredht ewnd agevunt in accordangs with yoor enatil curd
termig and cameditfons. Yoo may abin avaid Qvesdsft lem and lasuffi-
cient Funds liem fecs on checking ercound by establishing a Bancorp-
Suuth Equity Crdit Line, which i 1 line of credil, In the eventof 2
overlraf the bank inmsfers the amount of the usenlufi info your 2
count and charpss the smonnt a5 an sdvance on your Equity Credit
Line. up o e Juny of your credit ine, An Overdralt Proteotion Equity
Credit Line wansfer fee of S3,00 will be chorged for sach transfer
wstount wnless sscured by Real Gstats. Eqity Credt Line Oventrdt
Protestion may ol be dvailable b Texas, Standand interedt charyss

| BancorpSouth’
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applt 1o 4l waimfers fron the due pested {o yaur 2count. Ak your
BancorpSouth cusiomer servise nepressniative absat Overdrait Pro-
tectinn, Also, ask 3 custotmer servive reprevntorive foe @ cupy of our
tHier “Hinv 1o Avoid Paying Bank Frex."

MusterCurd?® Debil Card
DancorpSouth MaerCant® Debit Cad 15 the eonvenfint pleiti: eard
firat Innks Bk 3 credit card but warks like 2 cheek, deduciing your
pitreliises from your checking account, MastedCant* Debit Card is
oot for cush purcheees Anywhers dabi MastorCand* s asepell Pl
Ol gt i feealpt wilh every ransiiaion su Usert i g problen keep-
ing mack nf swhat you have speat. Manthly, all mrinsactione are re-
patod on yuer checking stcount alang with auey checks you
have writen, A MauterCand® Debit Cand serves 25 yoor ATM card, so
you orly rave on2“chacking account eand” fo carry with you.
MasterCand® Debit Cird fet o aunimrimsamcnmrsmacn .NOCHARGE
There is a fe2 of $1.50 per Uansaction wheu you use your Masier
Cand” Debif Cznd atan ATM that blengs 10 another bank or financial
servlees cympany, Such other bank or financial services company
may alsn charee your sccount  tor for a MusterCard® Dehil Casd
rransaction made at fis ATM, These iy a fee of one purcent (1) of
i \wusaction amount if you se vour MasterCard™ Debit Caed for
msiction in o foreign courtry. If your insiction m a forei2n country
s in 1 curmency other than U, dollars, the raw used for converting
the transaction tu 13.5. doftars will b= the wholesale market rate vs
wny sovernment-mandnied mic in effect on the date tiat Mister-
Card prozesses the Irnssction or any other ate or method pre-
wribed by the ten-comen MastarCand pegulatigny, Cumepey conver
sun may ozeur oa 3 due ather ithan the doie of the tnnszctiva. and
e converaen rat muy be ufiecied acoondingly.
tnternel Banking and Will Pay
Intormet Bankitiz b free with any pemonal BanourpSouth checking o

15

also ghiuge your zcoount 3 fo: for a 34-Row Banking card tansction
o ls ATM.

Certilicate of Deposit
BancorpSouth Certificates of Deposit offer competilive. retums
oninvestments tid cam benlored fo fit your exan aceds. Ealy with-
drawa) peralifes apply 0 all CeciBeates of Deposit,

[SHITA L CE o PATE L pm— S —S1 000 1K)

Plus Package
The Plus Puckaze is a package of enefits and savings which may be
added o any BancomSouth persomal cheeking secount. A fe2 0f S50
far individuals less than 60 years of see or $3.50 for indivirkals 60
and belugr spplics and will be deducted from your BascorpSwuth
persanal checking account on  monthly hasds, IF you have peevinusly
enrolled in the pragrun and are belog charged 5 fee of $4.50 per month,
plense otify 2 BuueomSnuth represenlative vpon attaining e age of
£, and wy weill gllly arist your monthly fee 1o the pprprine re,

OTHER IMPORTANT INFORMATION

« The Daily Balance Mathed of paying intzrest nses the cafly balance
o calculming the intercst on your acconat This snedied applics adaily
perindie i o the prsscipal in the gecount eech day. Whea you deposit
checks into any account at BancorpSouth, interest begins 10 accrve no
later than the business day we reeeive credil for e ifent.

N

s The Duily Ledger Balance reflects al) deposits and witkdrawals -
ganlless of acuul colleciion of funds.

o Op chaehing seoatmis, federal regulations allow the bunk 10 create
transaction said savings sub-accounts which exist only on the books of
the hank and whichallow tie bank 1o make wansfers at the closeof each

ikim dliy, This puts the bank i & more favorable position canceming

Money Macketsocount Ionemer Bankdg allows you 1 e bidunee
i . Vs poir stabement infdmmation ol yaur eincelad ehecks
{even Jf your statgment dossn't have cheek image+). trander batween
aeeomots. und make pagmeats o your BancorpSaath line of cradit
or Joza,

Free Bill Puy is 2l availble wath any peronal BancorpSeiithchoeking
secoitnt when you sign up far Tatgret Ranking i yeu have a camnbi-
gation of cither onlise stmement and dubif card of dircet deposit and

dzbiteand. A 5399 monthly service charse will be asressed for BIL
Pay i the combinugion & noti effect At siate ment time. To recesve Bill
Ty, you need 1o enroll in Imernet Banking, and then sign up for Bill
Pay through Injerni Basking. (T Free Bill Pay opricn listed atiove
{5 stondind for h cusonters wheo register for B0 Py afler Avgust 24,
2006, 1{ yu cutrenlly have Bill Pay and wuwld Hke io ehange your
billing method, please ask your local customer service reprosentative
arcall oor InfoLing a 1-438-797-7711 )

HHonr Duanking
You uiay sweeess poor DancorpSoudh chécking account day and wight
Al Tieerlly dhewesands of AThls 2orass thi Uniied States wilh oar aue
e tefler wand, M BaikcorpSouth ATM fcations vyl sy nicke
deposity tee el sttty lean payinents and transfies bawedn
ACCVUNIS. N

W4 Hoor Banking eand e e, ST per month
There i 2 fee ol $1.50 per tmmsnetion when you use your 24-Hone
Sunkdng card 3l an AT that belangs 10 snother Bank or finsneal
services copipany, Such oher bank or firandial sarvicds capany vy

resersi tequirements and witimately allows us to maintuin e most
compelitive pricing on your checking secownt. The activity of the
subacequots will not be reficered ta your benk stizment end will sot
alfect your aceount balance of the inierest, fees and features of your
checking account.

 Elecimonle debits sitch as Automated Tellér Machine and Master-
Cant® Dehit Cant nlony with Infaline transfers are oot included in your
debit fiem coont for caloulating servive charges.

‘= Al oos and charges 2 subeet to applicabile law,

¥ Il yuiiraocunst s nuads subject o gamishinent, execulion, levy o any
similartegnl process, orif your socountis made subject to 2ny lagal pro-’
ceeding in which the Bank is required W respoud, spyeer ar provide
revorls, we iy charze you for each swah gamishiment eecution, fevy
ara preeding iz of up 1o $125.00, This fee Is n udilition by suy cost
and snpanses, including reasanskle omey's fees, which we ineur in
conneelion with any of the fregning.

Last updated on Qctober 19, 2069

Case 1:09-md-02036-JLK Document 2999-8 Entered on FLSD Docket 10/09/2012 Page 10 of

BancorpSouth’

| ifember FETT . bancorpsouth.com
. Right Where You Are




Case 1:09-md-02036-JLK

Document 2999-8 Entered on FLSD Docket 10/09/2012 Page 11 of
15

TN IA4TADT MISCOER

This disclosure of fees and charges applles to accounts at BuncomSouth. We think i is imporeant
for you 1 have 2 full undecstanding of these fees and charges.

We welcome your questions in person of by phone, The answers are us close s your nearest
BrocarpSouth office or by using InfoLine, 1-888-797-7711, our 24-hour uocount information Line.

Bold text in the following indicates changes from the Jast edition of the Account Information
Staement.

NON-INTEREST CHECKING ACCOUNTS
The minimum deposit required to open any BancorpSouth non-interest bearing checking account
15 §50.00.

Regular Checking
An 580000 mindmum dally Jedger balance avoids any monthly service charge, When the minj-
mum duily ledger balance falls below $800.00 during 2 staement cycle, the monthly service
charge will be $3.50.

BancSmart Prec Checking g
The BancSmart Free Checking account has no menthly maintenance fee, no per check charge and
o minimum monthly batance, Combined with a savings accomt, free Internet Banking, anline
slatements, combined statements and other services, BancSmart Free Checking is 2 complete
bamle of products positioned to belp you start your relationship with BancopSouth, Taveceive
Bill Pay free of charge, you must have a combination of ither online statement and debit card o
durect deposit and debit card, A $4.99 menthly service charge will be assessed for Bill Pay if e
combination is not in effect at statement time, To reczive Bill Pay, you nead to earoll in Inlemet
Banking and the sign up for Bill Pay. Itis not requived that you have Internet Banking or Bill
Pay toseceive BancSmart Freo Checking, .

Free Checking for Students*
Students Jove this account because these is no minimum balance mquirement, no monthly service
charge, and no per check charge... it’s "Free” through age 24,

Second Chance Checking*
Second Chance Checking is a special checking account for those individuals wha may not have a
perfret check-wribng history with ChexSystems. (If you've ever had 2 checking account that was
overdrawn when it was closed or have written bad checks in the past, your name may appear on
the national ChexSystems list used by banks 10 approve individuals for checking accounts.}
BancozpSouth doesnl approve everyone for & Second Chance Checking account, only those
individuals that dont have o significant ChexSystems history.

Secand Chance Checking helps you to build your good check writing history and work toward 2
standard BancorpSouth checking account - many without a monthly fee. If your account is in
good standing afier one year (ho overdrafis or bad cheeks), you may request a standzrd
BancorpSeuth checking acoount.

Second Chanee Checking gives you unlimited check-writing privileges with a standard monthly
service charge and is subjeet 10 BancorpSouth's rtandard deposit policics and fees and may be
closed anytime for any reason of delinquency (bed check writing, overdrafts, ete.) or fraud.

Account Information Statement

INTEREST BEARING CHECKING ACCOUNTS
Tmerest is paid on the collected balance in the-account using the daily balanee method of intesest
caleutation. This means that all the collected funds in yonr account cam interest each day. The
minitnium degosit required 10 open BancorpSouth interest checking accounts varies by account
type. See individual account deseriptions for detals,

Performance Checking i

Performance Checking is our special rats bonus checking accoun! which eamns 2 Bonus Rate on
your balance from $0-830000 and special ATM benefits when you meet each of the following 4
requirements during your statement period on your Performance Checking accounts 1, Have ot
Yeast | ACH debit or crediny 2, Bave al Jeast )2 debit eard prchase ransactions; 3, Be enolled in
online statement; 4. Be cnrofled in Intenet Banking,

1 you meet all 4 of the requirements during a statement period, then your Pesformance Checking
accoun balance from $0 to §30,000 will earn 2 Bonus Rate Annoal Percentage Yield (APY) and
that portion of your Performance Checking aecount balanes in excess of $20,000 will cam a $uan-
dard Ratz APY, Additionally, if you meet ail 4 of the requirements atall times during a statem]
pesiod, then at the end of each siatement period, for the first 5 ATM ransactions you make a1i)
non-BuncorpSouth ATM during that period, we will refund the $1.50 non-BancorpSouth ATM fee
and will credit your account an additional $2.00 against churpes imposed by the ewner of !.hc'TPn
BanearpSouth ATM {1 1012l of $3.50 in refunds and credits for the first 5 such transactions dytyg
the stalement period). ATM fee refimds and credits will never exceed $17.50 n sny

niod, If you do notmest all 4 of these requirements at all times during the statement period, then
you will eam the Standard Rat an 2l balances. Persana) accoums only. Rates are subject la .,
change al the bank's discretion without notice. Fees may reduce camings,

Minimum opening t S0
Unlimited Depasits and Witdrwals . Eh
No minimum balancs or menthly service charge T

Beritage Checking
Heritage Checking is BancompSouth's preferred services account for our fiiends who are $0 and
uver, Hesifage Chocking accounts cam interest at a competitive rate, which is determined solgly
by the Bank and i subjett to change weeldy. Intorest is exmed daily on the collected tn!amc_,!
using the dafly belance method and is credited and compounded manthly. If you closs your
Heritage Cheeking sceount before the interest is eredited, you will recsive the sccrued inl::ciérar

Monthly service charge reg of balance $6.99
" Accounts receive a monthly statement. Cherk images remain on file a1 the bank. Copies may be
nequesied with no charge for the first five (5) items. In excess of five, per item copy charge & §1.00.

1

that period. Tn addition to eaing {nterest, Heritage Checking acconnts includz commen eamjer
acejdental death insurance as well as discounts and specinl savings.
Minimum opening deposit 500
Monthly Service Charge with a minimum dafly fedger balance of;
§500.00 or mone NOMNE
Below $500.00 %“w
Interest Plus Checking E}
The Interest Plus Checking account s a tiered-rate checking account. 4]
The interest rale tiers are as follows: 0
Balanees between $0-$4,999
Balarices between §5,000-59.999 l,
Balanees between $10,000-524,999 . !
Balences between $25000-549.599 9
Balnces between $50,000-599.999 b
Balances $100,000 and above

Bank deposits e FDIC insured, Bancorpsouth lnvesiment Suvices, 0., and Banko/piouth indusance Services, Ine., ire wholly owned mbgidaries of Dancorpsouth
Bank, Insurance products ace offered by h uf, Ine, peoducts ate offered by BaacorpSauth nvestment Servces, Inc. Member
Sl and i aroducis ¢ = Nat a deposit L Nt FRIC imuted « Hob imured by any feders! gavernment 3gtncy * Not guarimesd by the bank

rc,
*May godovm i valve bancorpsouth.com

gahcarpSwth’
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Account Information Statement - continued
Below §1,000.00 $10.00

Your account has emlimited transactions at no exira cast and carns interestata competilive rate
delermined solely by the Bank and is subject 1o change weekly. Interestis calcubated based on
simple imerest and applied 1o the dafly collected hnlance. Inierest is credited 3 statement fime and
is available for early withdrawal.

Minimum opening deposit $1000.00
Maathly servies charge with 2 balance of:

$1,000.00 or mare NCNE
Below §1.000.00 51000
Manth! are itemized and include imaged checks.

gl

SAVINGS ACCOUNTS
Tnterest is paid on the eollected batance in the account using the daily balance method of nterest
calculation. The minimum deposit required 1o open 2 BancorpSouth savings accaunt vaics by ac-
count type. See individua) account descriptions for details.

Money Market Select
The Money Market Select account is a ered-rat= money market account, The interest rat tiers
ate as follows: .
Balances berween S0-§9.999
Balances betwoen $10.000-524,999
Balances between $25,000-549.999
Balances between $50.000-599 999
Balances between $100,000-$149,999
Balances betwezn 5130,000-$459.999
Baluces $500,000 and above
The Money Market Select account eamsinterest al 2 compelitive rate determined solely by the
Bank and is subject to chanpe. Intasest is calculated based on simple interest and applicd to the
daily collected balance, Lterest is credited at stalement time; howevez, the accrued interest is

available for elosing witikrawals.

" Minimum opening deposit —a$1,000.00
Mindmum balance $10,000.00
Monthly service charge with a balance of
$10,000.00 or more NONE
Below $10,000.00 $10.00

Tirere will be:a $10.00 charge for each withdraws) in excess of six per month. Monthly state-

ments are itemized and inchude imaged checks. A BancorpSouth checking account is fequired (o

open (his account. '
TPersonal Money Market

The Personal Money Masket account is a icred-rate moncy market acsount, The interest rate Gers

. arcas fallows: '

Balances batween $0-52,499

Balances between $2,500-$4 599

Balances $5,000 and abovo
The Persoral Money Markel zccount eams interes ot a competitive rte defermined solely by the
Bank and is subjeet 1o change. bnetest is calculated based on simple inierest and apphied to the
daily collected! balinee, Interest is credited at siatement fimie; however, the accred interest is
avaitable for closing withdrawals,

Minimurn opening deposit $1000.00
Monlhly service charpe with a batance of:
$1,000.00 or mare NONE

Bank depasits ate FOIE Ingured: SancorpSouth Wveslinent Senices,
Bank, product Haied by h

There will be 2 $10.00 charge for cach withdrawal in excess of six per month. Monthly statements
are itemized and include imaged checks. .

Classit Savings . i
Tnterest is paid on the collected balance wsing the dally balance methed. The rate of inlerest is de-
\exmined solely by the Bank and s subject to change on @ weekly basis. Interest is compounded
dlaily and credited semiannually, Deposits and wi can be mnde at any tme, I you closs
you account yrior 10 the interest being credited, you will recaive interest through the closing datz,
Minimurm deposit required to open a Classic Savings sccount is $50.00. Only 2 $25.00 apening
depositis required for children 15 and under 1o open o "Savings Bug® (Classic Savings) accounl.
Al other account details apply, Thete will be 2 $5.00 charge for each withdrawal in excess of six
dusing any six-month cycle.

Select Sovings Account "
The Select Savings account eams inlercst at a e detenmined sofely by the Bank and s subjeb to
change. Interest js caleulaled bated on seminnnual and creditzd mwﬂyﬁ:crgrd
inierestis available for early closing withdrawals. A BancorpSouth chezking account f equired to

apen this account. This.account is available for businesses. &
Miiimen opesing deposti 1 {m
Semiarmual serviee charge with a balance of:
51,000.00 or mare NONE
Below $1,00.00 51500

Additional information and fees for Classic and Select Savings Accovns: i

Addition} "Memo® statcments wath be produced f the scoount has an EFT transactian duri

menth. This is 2 sapshot statement and will reflect all nctivity since the Jast scheduled semiai}

stmmen, There will be 2 $5.00 chrge for each witbrawal in excess of six dusing any siv-month ctle.
ot

Performance Savings ’ K . :
Performance Savings is our special rate bonus savings account which sams a Bonus Rate on your
entire batance when you mezt ench of the following requircrents during yaur {nlm:slcyckT')
your Performance Savings account:
1. Transfer atJeast $50 nto your Pesformance Savings account each nterest oycle eleciro
via ACH or Intcrnet Banking Transfes.
2. Combine yotr Performance Savings statement with your BancorpSonth Checking account,
staemant (you will no longer recsive a separaic statement for your Perfarmance Savings accunt).
1 you meel bath th requirements sbove during your slatement period, your entire balence f
interest cycle will cam the Bonus Rate Annual Pereentage Yield (APY). Performance Savings nol
only pays you a Bonus Ratz, but also helps yob save with the $50 per intesest cycle transfer g
quirement. A Performance Checking accoumt i required 1o open as part of our *Pecfi )
Banking® package of servizes, Interest is paid monthly on the collected balanoe i the accoud})
using the daily balance method o intesest calculatian. Rates ane subject 10 change at the banifd dir<
cretion without notice. Fees may reduce camings.

'

Miniroum opening deposi...... §
Minimom monthly balance Si‘;&g
Montuy servics charge if balance fadls below minimum

There will be ¢ $5.00 charge for exch withdrawal in excess of six dung the monthly intercst cyqi
Christmas Clob ‘ *
Chaiswnis Club accounts earn interest at a rate determyined solely by the Bank und is subject fo

changs weekly. Interest is caleulated on the daily ledger badance vsing the deily brlonce method,
Interest is accrued daily and credited yeasly in Novembar when a cheek for the balance isissued 10

2

h Seas, o, weiolly wined wubsidiadies of BancoroSotnn
lnc., and Bantorpiouth latuante Sendles, nc, ¥e wnc‘y‘b; T : e

| BancorpSouth’
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= Wy 0o Gown v

Services, Iz products an

snk, P : .
B Iovestmet prodns a0 a Nat 3 depett | ol FDIC insured = Hot snsured by asy (edera) govenment agency = Nol gustantced by the bk
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Account Information Statement - continued

you. i you close your Christras Clob account before the imerest s ecedied, you forfeitall acerucd
foicrest, If the principal balanze of your Christmizs Club acoount is $250.00 or less on the day des-
ignated by the Bank For crediting interust to Chaisimas Club accounts, you forfeitall accrued in-
erest, If you make a withdsawad from your Christmis Club account prior to the date in November
when a check for the balaes of the account is issued to you, you will be charged a fee ol $5.00 fes

Safe Deposit Box Drilling Fee - Missouri $85.00
Al ather states $7500
Legal Processing Up $125.00
{see Othes Important Information section)
ABOUT OVERDRAKTS

ank depasits are FOIC Insured, BancorpSuuth invesiment Services, Inc., and

eachsuch vithdrawal. An “overdral?” oecars any lme o check, ACH, ATM, debit card, bank fes (including any
SERVICE FEES overdraft-related fee) or any other transaciion (collectively, n “Transaction”) is presented for
Check Printing Charges - Changes will vary bised on eheck design payment agaisst an acconnt and the available balanee of the account is insufficient to pay
Official Cheeks 3600 the Transaction, When an overdrafl sccurs, e may, at our discretion, refuse {he Traosac-
Each Overdrafl (OD) lem 3500 tion, or allernatively, we may choose 1o pay the Transaction, in which ease a negative ac-
Each Tnsufficient (NSF) Funds Iem $35.00 cotwot balance wilk result,
Continuouns Overdraft Fee $25.00 -
3 4 Overdruft Payment Service
mzﬁ'ﬁfﬁﬁ‘ éﬁ?‘&?mm that your account s continuausly inoverdeal, " pancorpSouls Ovesdralt Payment Service s a service wheseby we deeruine o
OvecilraR Equity Crodit Line Fes §7.50 per trausfer pay a Transiction in overdrafL This determination is strictly discationary with us,
Qverdraft Transfer Fee from Credit Card Geyorr  Overdealayucd Serviée uola contract o sgremment with yon. Weat ut i }"
( Caribalder groement L b it i i sl b i
g & remain inan ov for an &

{ Ovm’l‘?:sfn'l?m from Eligible Deposit Account 5 period. We usea variety of factors in detecmining whether to pay a Transagtion in overdsh,
Each Stap Paymeat s including, but nal necessarily limted to, how Jong your account has been open, how m ¥
Each ACH Siop Payment of Future ltens 3500 leuInl!lnwhnlmnmmwn:munl}mbempnmw];:awdmm.hnw muchm:ﬁcy

and then $5.00 monthly charge for ench month after the sixth you hzvelnyuuramto_nnvmgt,whtthu }wnmntuurhmhnmmbjmwgar-
wonth in which stop payment remias in elfect nishmesit or other legal action, and whether you have defaulled on any agreements
ExhR { Deposit liom 700 {lad?dinghnnagtmmls}. You may remove your account from ot Overdradt Paymeait
Each R J Check Redeposiied 00 Service, In which casa we will refuse-to pay most Transactions drawn against insulTicien} !
ExchR AChock S pecx'al Handing 5750 funds, Removing your account from our Overdralt Payment Service does nolgu:mnlef:
Ezch Deposit C S0 that your account cannol_lmo\'u'drawn.l‘ormmplc,mmhmmium such ns pre-s
Special 150 authorized electronic debits and bank fees may continue 16 be paid from your pecount |
Debit Card Replacemont Foe 500 andmay nfmym-amunlmbem.m:mnmpﬁulhmHMumﬁu
Rescarch Foess r;apmn‘tam_all-as&m-ﬂll 1o ask about removing your account from our
Research Per Howr 52000 el ’ 4
Photocopies (each) 5100 Overdraft-related Fees
Coll lten!i’un - - s the cost Cextain fres npply 1o pur Overdrafl Paymend Service and to aecounts which otherwise b-
of processing the oollection letier with a $20 minimurs, come gyverdrawn, I we decide to pay a Transaction in overdraft, you will be charged an|
Dormant ChecklngAcmunlOEnrgcs 5850 Overdralt (OD) Jtem fee for each such Transaction, If we decide not to pay a Tra
fmSSSO permanih .rec will be charged on dormant accounts. - into everdraft, you will be churged an Insufficient Funds (NSF) tem fex for each ref
Dotmant Accounts” are defined by applicable law. “Transaction. If your account remnins in overdraft for ten (10) consecutive days, then o the
Dormant Savings Account Charges . $830 tanth (101h) day you will be charged a Continnous Overdraft fee. Only one Continuous
fl\n $850 per month fos will be changed m dofmant accounis. Ovesdraft fee will be charged for cach continuous period of overdralt of ten (10) duys of |
Donmunt Accounrs” are defined by applicable law. more, regardless of how long soch period continues. There is no it fo the amount of Qyer-
50 Day Acoount Closure Fee — - 52500 drafl e, Insufficient Funds Tent or Continuous Overdraft fees (collectively, "Overd Il
w_n(;u charéed on checking accounts tlosed within 90 days of opening,) related Fees') which you may incur, j
ransfer Fecs:
DUI;O;ﬂg * %150 Order anaylnent L
ncoming S12.00 f more than one Transaction {whelber check, ACH,ATM, debit card, bank fe2, overdraft-
Fortien <5000 relnted fee or any other transaction) is presented for payment against your acesiint on Iﬁf
Teleplions Funds Transfers: same banking day and the available halance is inculficient to pay them all, we may d 1
A 4 via InfoLin NO CHARGE pay any orall of them in any orderwe choase, When we pay Transactions, we gencrallyt*
Assisted by bsanch ot InfoLline N 100 choose 10 pay the largest Transaction first and the smallest Transaction hst. Gur choosing
4 fd this order of payment for Transactions may result in grester Overdraft-related Fees than if
3 .

|k oF h

Senvices, Wt rhally piwned
s 3te ofered by Beneorpboath Investment Serdtes e, Member

Bank. Lnsutange prochcts are olfered by

BancorpSouth’
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Account Information Statement - continued

we had chosen to pay them in some other order or bad chosen nat fo pay them, We may
tlso choase to first poy Transactions which are payable to BancorpSouth and our affilates,

Avolding Overdraft-reloted Fees
The best way to aveid Overdrafi-related Fees is to manage your account so that you donot
overdms {1. Otherwise, you may avold Overdralt-rdated Fees through one of the Over-
drafl Proteetion products offeed by BancorpSouth, Credit Card Overdraft Protection
works by charging your BancorpSouth MasterCard® or VISA? credit card for cash ad-
vances in the tota) amotmt of Transactions drawn against insufielent funds, with resuliing
deposits of the cash advance nsngunts into your secount fo cover such Transactions, up to
the available cash advanes limil af your eredit eard, Credit Card Overdraft Profection
transuetions are subject to all of e rules and finance charge provisions applicable lo cash
advances under the Cardholder Agreement, You may also avoid Overdraftrolated Fees by
establishing n BaneorpSouth Equity Credit Line, which is a line of credit, This form of
Overdralt Protection works by charging your Equity Credit Linein the amounts of Trans.
actions dravn against insnffeient funds, with resulting doposits of lsese amounts into yonr
account {o cover such Transactions, up to the avoilable credit Mmit of your Equity Credit
Line, An Overdraft Equity Credit Line fee and infercst charges will be charged to your Eq-
ity Credit Ling in accordante with the terms of your Equity Credil Ling agreement. You
way also ayold Overdraftorelated Fees by linking your accoun! 1o another checking or sav-
ings nccount you have with BancorpSauth. This form of Overdraft Protection works by
debiling from your other account the amarmts of Transactions drawn against insufficient
fands, with resulting depasits of these amounts into your account to cover such Transac-
tions, up to tie avallable balance of your other secount, A transfec foe will be charged. Itis
still passible for your aceoim! to become sverdrawn and (o inur Overdraft-related Fees
even if you vise an Overdral Profestion product, such as when your eredlt card or Equity
Credit Line reaches its applicable mit or the available halance of your linked account is
depleted and you continue fo make Transactons on your account. Call a BancarpSouth
customer service ref Ive at 1-888.797-T711 {0 sk about our Overdraft Protection
producis, Also, ask n pustomer service representative for a copy of our ler, “How to Avoid
Paying Bank Fees? i

MasterCard® Debit Uard
BancompSouth MasterCard® Debit Card is the convenient plastio card that Jooks 1ike a eredit eard
bt works like a check, deducting your purchases from your checking account. MasterCard*
Diebit Card is good fur cash purchases anywhere debit MasterCand® fs accepted. Plus, you geta
roceipt with every Unnsaction so there is no problem keeping tack of what you have spent.
Monthly, all ransactions are reponed on your checking aczount siatemeat along with any checks
you have writien, A Mash Debit Card serves s your NTM card, 0 you oply have one
“checking account canl” 1o cary with you,

MasterCand® Debit Cord Fes NO CHARGE
“There is o fee of $1.50 per tronsacgion whan you nse your MastesCard® Debit Card at an ATM
that beYongs to another bank or financiul services company. Such other bank or financinl services
company may also charge your accounta fee for a MasterCard® Debit Card transaction made ot
ity ATM. There isa fez of enc percent {19) of the trmsaction ampunt if you use your
MasiasCard™ Debjt Card for a mnssction in a farcign country. If your transaction in a foreign

country isin 3 curreney other than U.S. dollars, the rate used for converting e transaciion 10 US.

dolarswill be the wholessle market rate of any government-mandaied rte in effect on the date
that MasterCard processes the mansaction or uny olher mte or method preseribed by whe then-tar-
rent MasterCard regulations. Curency iom may occur on 3 date other than e datz of the
transzction, and the conversion e may be affected sccordingly,

‘ BancarpSouth‘

Bank. Inswance products a1k off ered by

Internst Banking and Bill Pay )
Titeenet Basiking is fres with any personal BenicorpSouth ehecking or Money Market account. In-
termet Banking allows you 1o sccess balance inquiries, view your siatement information and yoor
canceled eheeks {even if your stalement dossn't huve check images), trnsfer betiveen accounts,
and make payments on your BancarpSouth Jine of eredit of loan.
Five Bill Pay is also avaflable with any personal BuncorpSouth checking sccount when you sign
up for Inteaet Banking if you have a.combination of either online statement and debit card or di-
rect deposit and debit card. A $4.99 manthly service charge will be sssessed for Bill Pay if the
combitiatian is wot in effect at statement time. Yo receive BIll Pay, you need to envoll in Intemet
Banking, and then sign up for Bill Pay through Intemes Banking, (The Free Bill Pay option listed
abave is standard for all customers wha register for Bill Pay after August 2) , 2006, If you cur-
rently have Bill Pay and would Jike to change your billing method, piease ask your local customer
service ropresentative or coll our InfoLine o1 1-888-797-T711.)

24-Hour Bagking [5
Yaumrmwmﬁmmmmdmﬁngmdnymdﬁmﬂﬁmﬂy\mwa{
ATMs scross the United Sates wih v sulomsted telle cad. At BaneOrpSouth ATM hocaiidls
you may make deposits as well as withidmwals, loan payments and trmsfers between sccouns,
24-Hour Banking Card Fee $1.00 per bt
There i¢ o Tee of $1.50 per transaction when you wee your 24-Hour Banking eard at an ATM {tht
belonge 1o arother bank of finaselal services company, Such other bank or financial services com-
pany may olso ehauge You eeount a fee for a 24-Hour Banking eard transaction mad atits ATM.

Certificate of Deposit

BancorpSouth Certificates of Depasitofier competifive retums on investments ﬂ-nlunhwiﬁw
10 fit your cxact needs, Early withdrawl pemalties apply to al) Cenificales of Deposit. dl

Minimum opening deposit - 510000
Pius Package j
‘e Plus Packape is 2 package of benefits and savings which may be sdded Lo any BancorpSouth
personal checking account, A fee of $4.50 for individuals less than §0 years of age or $3.50 By in-
dividuals 60 and bever applies and will be deducied from your BancorpSouth pemonal ¢l 3&3

aceount on a monthly basis. If you have previously enmolisd in the program and are being chatzed
afee of 34.50 per month, please notify a BancorpSouth representative upan attaining the apcof
60, and we will pladly adjust your monthly fes to the appropriate tate. 3

OTHER IMPORTANT INFORMATION ]

" @ The Daily Balance Method of fiaying interest uses the daily balanee in calculating the interest on

your account. This method applies a daily periodic rate 1o the pritteipal in the acoount each day,
‘When you deposit checks into any account af BancorpSouth, intercst begins 10 accrue 1o
than the business day we receive eredit for the jtem.

» The Daily Ledger Balance reflects oll deposits and withdrawals regardless of actial mllmﬁs:]r
of funds,

: )
 On checking azcomnts, federn! egulations allow the bank to create ransaction and savings fub-
sccounts which exist oaly on the books of te bank and which allow thie bank t make trangfers
3t the tose of each working day. This puts the bank in 2 more favorable position conceming
reserve requirements and ultimately allows us 1o maintain the most competitive pricing on?yfm-
checking account, The sctivity of e sub-aceounts wll ot be refleted an your basl sialeiment
and will pt affect your secovnt balance or the imeres, fees and feanaes of yaur eheckng accomnt,

Bank deposits are FINC inured, BancorpSouth bnvestment Senvices, Inc, ang BancorpSoulth injurmee Services, . are wiiolly pwied subsidlaries of 8ancarpSauth

Sarvigas, Ine. In

» May go down in value

Right Where You Are

pe
SIPC. lnsutance anid Iwesment orodusts are & Nt 1 depotit | Not FRIC sured » ot inueed by any Tederal g

oducts iwe aflered by BancorpSauth Invesiment Services, Inc Momber
agency = Not by the bank

bancorpsouth.com
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Account Information Statement - continued

o Electronic debits such as Automated Teller Machine aod MasterCard® Debit Card along with
TnfoL3ne transfess 2re not included in your debil item count for calculating service charges.

Al fees and charges are subject to applicable Jaw,

@ J{ your sceount 35 made subject to gamishment, execulion, levy or any similar lsgal fecess, or if
your acoount is mads subject 1o any legal procesding in which the Ban: is required to espond,
appear or provide records, we rmay charge you for eoch soch gamishment, execution, levy or
proceding a fee of up to $125.00. This fee is in addition 1o any cost and expenses, incloding
reasonable antormey's fecs, which we incurin connection with 2ny of the foregoing.

**You may not sz yaur account in connection with any business of placing, receiving or
otherwise knowingly transmitting bats or wagers by any means which Invalves the se,
atJenst in part, of the internet, or for any other transaction which is prohibited by Federnd
Reserve Regulation GG.

—~—
1

LTS AALATNAV Iy S A T ey Lt 5 S Y Ve
0T O o= B Atoan ou. B feran -

— s

Effective Date: May 10, 2010
5

k S pank deposits are FOIC Inured, BancorpSouth tvestment Services. Ve, and RancorpSouth lngurance Sanvices, e, ane wluil;mr'd ubsididies of BancospSounh
anco 0 Bank Inorance peodvcts aie otfered by Bancorpsouth utance Epvices, ot nversment preducts arg offered by RancorpSauth nveiment Sanices, In¢, Mambar
SIPG d i aroducs b= Hat a depomit | ot FEIC lsued « Not nsured by any federal guetrnmeny agendy * Hot guarmteed by the bank

3 an
Right Where You Are ™00 inbe bancorpsouth.com
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1 the value of the money in your account? |
2 MR. KAPLAN: No objection.
3 THE WITNESS: Yes. I see that.
4 BY MR. TAYLOR:
5 Q You agree with that?
6 A Yes.
7 Q Just using these transactions as an
8 example, some of those transactions occurred
9 without enough money in your account to cover
10 them. Right?
11 A Yes.
12 Q And my question is: You knew that
13 when you undertook those transactions, didn't
14 you?
15 A I don't recall knowing that during
16 these transactions.
17 Q Okay. Is it fair to say that you
18 didn't know whether you would have enough
19 money to cover all of these transactions at
20 the time that you entered into the
21 transactions?
22 A Ask me that again, please.
23 0 Sure. Is it fair to say that, when
24 you entered into the transactions that are
25 reflected in the chart here on Page 21 of
Huseby, Inc. www.huseby.com
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il Exhibit 2, that you didn't know if there was

2 enough money in your account to cover those
3 transactions?

4 A It is fair to say that I did not

5 know.

6 Q Is it fair to say that you knew the

7 transactions would be honored by the bank?
8 A It would be fair to say that I knew
9 the transactions would be honored by the bank
10 if it just so happened to go into an
11 overdraft.
12 Q The overdraft is what allowed the
13 transaction to be honored, in other words.

14  Right?

15 MR. KAPLAN: Do you understand
16 the question?

17 THE WITNESS: I didn't

18 understand the question. Go ahead. Ask
19 me -- I mean, it is a simple question.
20 But go ahead.

21 BY MR. TAYLOR:

22 0 No, no. We are trying to make sure
23 we are on the same page.
24 A Uh-huh.
25 Q One of the things we did well last
Huseby, Inc. www.huseby.com

555 North Point Center, E., #403, Alpharetta, GA 30022 (404) 875-0400



Case 1:09-md-02036-JLK Document 2999-9 Entered on FLSD Docket 10/09/2012 Page 5 of

25
Shane Swift v. BancorpSouth, Inc. 1:09-MD-02036-JLK
Shane Swift on 08/16/2012 Page 22

—

1 time is we got to get on the same page.
2 The reason that all of the
3 transactions were honored was because of

4 BancorpSouth's overdraft service. Right?

5 Yes.

6 And you knew about that. Right?
7 The overdraft protection?

8 Right.

9 Yes.

Because you have used it before.
11 Yes. It was used before.
12 You used it before. Right?

13 Yes.

'_I
(@]
O » O P O P O ¥ O P

14 And when I say "you," I know both you
15 and your wife are on the account. I don't

16 mean to pick one or the other. It's whoever
17 was doing the transaction.

18 A It is fine. Yeah. You understand

19 that. Yes.

20 Q What is Life Touch School?

21 A That is what I was looking at. I

22 don't recall Life Touch School. I really

23 don't recall Life Touch School. It is

24 probably in the corner of my mind, but I don't

25 recall Life Touch School.

Huseby, Inc. www.huseby.com
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1 A My wife and I have two separate
2 accounts.
3 Q So you have a new account with

4 another bank. Is that fair?
5) A I don't. I don't.
6 Q Your wife has a new account with a

7 new bank?

8 A Yes.

9 Q What bank is she using?
10 A Iberia.
11 Q Is that in Pocahontas?
12 A Yes.
13 @) Do you have access to that account?
14 A No.
15 Q So we are still really talking only

16 during the class period and only the primary
17 checking account. Not the mortgage checking
18 account.

19 Your memory is that there was only

20 one check register for that account. Right?

2 1l A Yes.

22 Q During the class period, is it fair
23 to say that you weren't aware of all the

24 transactions that your wife was entering into

25 on the primary checking account?

Huseby, Inc. www.huseby.com
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il A It would be fair to say that. Yes.
2 Q We may have talked a little bit about

3 this before. I'm not going to go deeply into

4 it.
5 But you recall before we used debit
6 cards that, when there wasn't enough money in

7 an account for a check, that the check would

8 be returned NSF. Right?

9 A At any particular bank?
10 Q Just as a general matter.
11 A Yes. As a general matter.
12 Q An overdraft service operates to
13 honor the transaction rather than return it.

14  Right?

15 A Yes.
16 o) Do you understand that, if there is
17 no overdraft service, if there is no overdraft

18 protection and there is not enough money in an

19 account, that the transaction will be either

20 rejected or returned?
21 A Yes.
22 Q Having a transaction rejected is not

23 a good thing. Right?

24 A No. It is not.
25 Q You recall when I asked you about
Huseby, Inc. www.huseby.com
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1 receiving overdraft notices from the bank

2 during the class period. Right?
3 A Do I recall you mentioning it?
4 Q We talked about that at the last

5 deposition.

6 A I couldn't recall; but, I mean, I'm
7 sure --

8 Q And this is just --

9 A All right.
10 Q You received overdraft notices from

11 BancorpSouth for the overdrafts that occurred
12 on your account during the class period.

13 Right?

14 A Yes.

15 Q You received those overdraft notices

16 every time you had an overdraft. Right?

17 A Through the mail, yes.
18 Q You did not investigate the
19 circumstances for the overdraft when you
20 received those notices. Right?
2 11 MR. KAPLAN: Objection. Form.
22 THE WITNESS: You can either
23 rephrase your question; or I'm going to
24 ask your question back, what you meant
25 by "investigate."
Huseby, Inc. www.huseby.com
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1 The reason why -- are you asking
2 me the reason why?

3 BY MR. TAYLOR:

4 Q Well, let's try to start it this way.
5 A Okay.

6 Q When you received the overdraft

¥/ notices, you testified that you did not

8 contact the bank about it. Right?

9 A Yes.
10 Q And you didn't undertake any

11 investigation at the time to understand why
12 the overdraft occurred, did you?

13 MR. KAPLAN: Objection. I think
14 that misstates his prior testimony. At
15 some point, he looked at it; and he

16 looked at the ordering. So in my mind,
17 that would be an investigation of it.

18 Are you talking about prior to
19 that point?
20 MR. TAYLOR: I appreciate what
21 you are doing.
22 MR. KAPLAN: I can just do form
23 too if you want me --
24 MR. TAYLOR: No, no. I'm not
25 trying to trick him. I expected him to

Huseby, Inc. www.huseby.com
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1 Q You don't recall writing out a check

2 to Life Touch School. 1Is that right?

3 A I don't recall writing out a check.
4 Q Just so I am clear -- and hopefully
5 the record is clear -- you don't recall for
6 sure if that might have been for your

7 daughter's school pictures?
8 A I don't recall that.
9 0 Now, under each of the three charts,

10 Pages 21 and 22 of Exhibit 1, there are some

11 amount of overdrafts. Correct?

12 A On each page, there are some amount
13 of overdrafts.

14 Q In each chart.

15 A Yes, there are. There are.

16 Q And each chart represents a different

17 posting order. Correct?

18 A Yes.

19 Q From your perspective, whichever

20 chart we are talking about here, would you
21 rather have had the transactions that are

22 reflected as transactions that triggered an
23 overdraft -- would you have rather had those
24 transactions honored or dishonored?

25 A Out of any?

Huseby, Inc. www.huseby.com
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11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A

Q

can use any chart for this.

were for any of these specific line items?

A Yes.
Q Can you tell me what the Wal-Mart
transaction -- I'm looking at the first chart

on Page 21. The Wal-Mart in Pocahontas,

Arkansas, $75.42.

wasg?

A

Q

You just don't remember one way or the other.

Right?

A

Q

kind of rings a bell.

A

Q
A

not.

Correct.
I would have rather had them honored.

Do you recall looking at -- and you

Do you recall what the transactions

Can you tell me what that transaction

I couldn't recall. I don't --

We talked about Life Touch School.

Not fully.

But it sounded like school pictures

You are getting there. Yes. Maybe.

JP Flash. What is that transaction?

It might be a gas station. Maybe

Is it fair to say you don't recall?

Huseby, Inc. www.huseby.com
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1 BY MR. TAYLOR:
2 Q Mr. Swift, can you identify Exhibit
3 Number 6°7?
4 A Yes. I can identify it. Yes.
5 Q What is that?
6 A It appears to be an account
7 information statement.
8 Q It is from BancorpSouth. Correct?
9 A The logo is on it. Yes.
10 Q Do you see that it is dated as of
11 March 1, 20067?
12 A I see that.
13 0 Do you recall receiving the
14 document -- that is, Exhibit 6 -- in

15 connection with your primary BancorpSouth

16 checking account?

L7 A Ask that question one more time.

18 Q Do you recall receiving the document,
19 Exhibit 6 -- it would have been an original

20 copy .

21 Do you recall receiving the document

22 Exhibit 6 in connection with your BancorpSouth

23 primary checking account during the class
24 period?

25 A No.

Huseby, Inc. www.huseby.com
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1 Q Is it fair to say you just don't
2 recall one way or the other whether you
3 received it?
4 A Yes. It is fair to say that.
5 Q Is it fair to say you received mail
6 from the bank that you did not always review?
7 A Yes. It is fair.
8 Q Looking at Exhibit 6, the far left
9 column, do you see the "About Overdrafts"
10 section?
11 A I am looking at it.
12 0 I'm going to ask you to look at the
13 second paragraph about six lines down.
14 Do you see where it says, "Also, if

15 more than one"? Do you see that?

16 A I am reading it. Yes.
17 Q Would you mind just reading into the
18 record that -- from there to the end of the

19 paragraph.

20 A You want me to read from there to the
21 end of the paragraph?

22 0 Please.

23 A Forgive me for my contacts, but I

24 will attempt.

25 Also if none -- it is real choppy

Huseby, Inc. www.huseby.com
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il right here. "If more than one check or other
2 transaction is presented for payment against

3 your account in the same banking day and the
4 available balance is sufficient to pay them
5 all, we may pay any of them in any order we

6 choose even if the order we choose results in

7 greater overdraft item or insufficient fund

8 item fees than if we had chosen to pay them in
g some other order.
10 "We may also choose to first pay

11 checks or other transactions which are payable

12 to BancorpSouth and our affiliates."
13 0 Thank you. I want to make one
14 correction because this is a little -- the

15 copy 1s not great.

16 A Yes.

17 Q It says -- up towards the third line

18 that I asked you to read, it says, "The

19 available balance is insufficient to pay them

20 all." Right?

21 A Yes. The balance is insufficient to

22 pay them all.

23 Q The specific language I wanted you to
24 focus on is the part that says that, "If more

25 than one check or other transaction is

Huseby, Inc. www.huseby.com
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1 presented for payment against your account on

2 the same banking day and the available balance
3 is insufficient to pay them all, we may pay

4 any of them in any order we choose."

5 Do you see that?

6 A Yes.

7 Q You understand that. Right?

8 MR. KAPLAN: Objection as to

9 form.

10 THE WITNESS: Reading it today,
11 yves. I do.

12 BY MR. TAYLOR:
13 Q And it means that the bank is saying
14 that it can order transactions in any way it

15 chooses. Right?

16 MR. KAPLAN: Objection to form.
17 THE WITNESS: That is what it
18 appears to say.

19 BY MR. TAYLOR:

20 Q And then a little bit further, it
21 says, "Even if that means it creates more

22 overdrafts." Right?

23 A That is what it appears to say.

24 Q And you understand that, reading it.

25 Right?

Huseby, Inc. www.huseby.com
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BY MR. TAYLOR:

Q

jumping around with numbers is -- this was

Exhibit 4 from the last deposition.

A

Q

It will actually be more clear in the long run

if we do it this way.

A

contacts -- they have been acting up the last

couple of days.

Q

47?
A

Q
A

Information Statement.

Q

Information Statement. Right?

A

Yes.
(Whereupon, Exhibit No. 4 was marked
for identification and is attached

hereto.)

Mr. Swift, that is Exhibit 4. The

Okay.

It may be a little confusing today.

Like I say, forgive me. My

I understand.

Mr. Swift, can you identify Exhibit

I can identify it.

What is Exhibit 4, please?

It appears to be an Account

Again, this is a BancorpSouth Account

It appears so with the letterhead.
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1 Q Could you turn to the very last page.
2 A (Witness complies.)
3 Q At the bottom right-hand column, do

4 you see where it says effective May 10, 20107

5 A Yes.

6 Q Do you recall receiving this

7 document?

8 A I don't recall.

9 Q Do you see at the bottom where it

10 says, Plaintiff Swift and then 000037

11 A It doesn't say three. It says seven.
12 MR. KAPLAN: You are talking

13 about the front of the --

14 MR. TAYLOR: I'm sorry. I am on
15 the front page again.

16 BY MR. TAYLOR:
17 Q Do you see where it says Plaintiff

18 Swift 000037

19 A Yes.

20 Q I will represent to you that that

21 Bates label -- what we refer to as Bates

22 label -- means that your lawyers produced that
23 document to us.

24 A Okay.

25 Q Do you recall giving this document to

Huseby, Inc. www.huseby.com
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1 your lawyers?
2 A I don't recall giving this document.

3 Gave multiple documents, though.

4 o) Do you have any reason to believe

5 that this document didn't come from your

6 records?

7 A I have no reason to believe that.

8 Q Is it fair to say that this document,
9 like the other one, is one you just may not

10 have read?

11 A Yes.

12 0 Please turn to Page 3.

13 A (Witness complies.)

14 o) In the bottom right-hand corner, it
15 says "Order of Payment." Do you see that?
16 A Yes.

17 Q Would you mind reading that

18 paragraph, please.

19 A "If more than one transaction,

20 whether check, ACH, ATM, debit card, bank fee,
21 overdraft related fee, or any other

22 transaction is presented for payment against
23 your account on the same banking day and the
24 available balance is insufficient to pay them

25 all, we may decide to pay any or all of them
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1 in any order we choose.
2 "When we pay transactions, we

3 generally choose to pay the largest

4 transaction first and the smallest transaction
5 last. Our choosing this order of payment for
6 transactions may result in greater overdraft
7 related fees than if we had chosen to pay them
8 in some other order or had chosen not to pay
9 them.
10 "We may also choose to first pay
11 transactions which are payable to BancorpSouth
12 and our affiliates."
13 Q Thank you. Focusing on the very

14 first part of what you just read, do you

15 understand what it means when it says that,
16 "Tf more than one transaction, whether check,
17 ACH, ATM, debit card, bank fee, overdraft

18 related fee, or any other transaction is

19 presented for payment against your account on

20 the same banking day and the available balance

21 is insufficient to pay them all, we may decide
22 to pay any or all of them in any order we
23 choose"?
24 A I have come to understand that.
25 Q You understand that, reading today?
Huseby, Inc. www.huseby.com
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1 A Yes.
2 Q Had you read it back when you
3 received it, you would have understood it.
4 Right?
5 A Yes. Yes.
6 Q And then the next sentence is, "When

7 we pay transactions, we generally choose to

8 pay the largest transaction first and the

9 smallest transaction last."
10 You understand that. Right?
11 A Yes.
12 Q If you had read it back when you
13 received it, you would have understood it?
14 A I'm sure.
15 Q The sentence, "Our choosing this
16 order of payment for transactions may result
1% in greater overdraft related fees than if we

18 had chosen to pay them in some other order or
19 chose not to pay them --" likewise, you

20 understand what that means?

21 A Yes.

22 Q And you would have understood it had
23 you read it earlier. Right?

24 A Yes.

25 MR. TAYLOR: If you want to take
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Account Information Statement

This disclosure of fecs nnd charges applics to accounts at BancarpSouth, We think ilis important
for you to hiwve i (u)l undersuuing of these fees and charges,

We welcame your questions in person ar by phone, The answers ars i close s your neuresl
BuncorpSouth oftice or by using InfoLine, L-888-797-7711, ovr 24-hour sccount information Une,

Bold text in the following indicutes changes frant the last edition of the Account Information
Stalement,

NON-INTEREST CHECKING ACCOUNTS
"The minimum deposit required 1o open nny BanvorpSouth non-interest bearing cheeking aceount
is 50,00,

Regular Checking
An $800.00 minimum drily ledger bolnee avoids any nionthly service charge. When the mini-
mum ditly Jedger bilnce falls below $800.00 during & stniement eycle, the monthly serviee
charge will be $8.50.

BoueSmart Freg Cheehing
The BancSimart Fiee Checking necount hns no manihly maintennnce fee, na per check chirge and
no minimun manthly batisce, Combined with i savings accoun, free Inieret Banking, online
stenients, combined statements und other sevvices, BuncSmirt Free Checking is a complete
bundle of produicts positionciito help you glart your cehiignslip with DiiucorpSouth, Ta receive
Bill Pay fre of chiirge, you mit huve u combination of elther online stwement ind debit card or
direet tepositind debit ened, A 3499 monthly service churge will be assessed for Bill Pay if the
combinution s not in effeel ot statement time, To receive Bill Pay, you uced to cnroll in Intemel
Bunking tud then sign up for Bill Puy. It is nal required that you hove Intemet Banking or Bill
Pay (o reocive Bune:Smart Free Checking,

Free Checking for Sudents*
Stulents lnve this necount beenuse there is no minimom balance requirement, no rmonthly service
charge, and no per check churge... il's “Free” through uge 24,

Secand Chance Checking*
Second Chanee Cheeking Is o special eheeking uccount for thase individuals who may not have u
perfect check-writing history with ChexSystems. (F you've cver hud a checking uccount thal was
overdrawyn when it was closed or have written bad cherks in the past, your name may uppetr on
{he national ChexSystems list used by bunks to upprove individunls for checking accounts)
BuncorpSouth cleesit wpprove everyone for a Secoud Chunee Checking account, only those
individuals thnl doi't buve a signitieunt ChexSystems history,

Second Chance Checking belps you to build your geod cheek wriling history sind work lownrd a
studivel BuncompSouth cheeking aceount - arany without a monthly fez. If your wceount is in
ool standing wiler one yeitr (no overdefts or bid eheeks), you mny request a stwidird
BuneomSouth cheeking uccount,
Second Cheatee Checking gives you unlimited chyck-writing privileges with u standued nonthly
serviee ehrge i s subjeet to BaneorpSouth's stindord deposit policies wnd fees and may be
closed mytime for wiy wisou of delinquensy (bad choek writing, averdifts, ete.) av fwd.
Manthly service chirge regardless of balaiee $6.59
S Aceounts receive a monthly stement, Cheek imnges renii on file nt Lhe bank, Capics moy be
requested with no charge for the fiest (ive (3) iteims, In excess of five, peritem copy chuge is $1.00.
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INTEREST BEARWNG CHECKING ACCOUNTS
Inwrest is paid on (he collected balance in 1he account using tho daily blance method of interest
caleulation, This meaus that all the callected funds in your accoun! cam intercst each day. The
minimom depasit requrired o open BancorpSouth interest checking accouats vardes by aceount
type. See individual necount descriptions for defoils,

Perfarmnnce Checking
Perfonmince Checking s our special rute bonus checking accannl which enms a Bonus Rate on
your balnce from $0-330,XX) and specia) ATM benefils when you meet each of the following 4
tequlrements during your stalemnent period on your Pecformonce Chieeking account; {, Have at
feast 1 ACH debit or eredil; 2. Hawve sl least 12 debit card purchuse Iranszetions; 3, Be enrolled in
onfina staement; 4. Be cowlied in intemet Banking,

IFyou meetall 4 of the requirements during a stotement period, then your Performance Checking
account balance front $0 1o $30,000 will eam 8 Bonus Rute Annual Percentage Yield (APY ) and
{hat portion of your Performance Checking account halance in excess o7 $30,000 will ear a Stin-
durd Rale APY, Additionally, if youmect all 4 of the requirements ot 20 Gmes durfng 4 stalcment
period, then ut the end of each stalement periad, for the first 5 ATM transsetions yau moke ot a
non-BancorpSouth ATM during it period, we will refund the $1 50 non-BancorpScuth ATM fee
and will credit your necount an addidonnl $2,00 agoinst chrges imposed by the owner of the non-
BnncorpSouth ATM (4 total of $3.50 iu refunds and credits for the first 5 such transactions during
the slmeinent period). AT fee refunds and credits will never exceed $17.50 in any stutement pe-
riod. If you do rot meel all 4 of these requirements at all times during the statemeat yrind, shen
you will eam the Standucd Rate on all balanees. Rersonul accounts only. Rutes are subject to
change al the hiank's discretion without nolice, Feds muy reduce camings,

Minimum opening deposit

Unlimited Depasits ind Withdrawals

No minimum balsnce or monlhly service chage

Heritage Checking
Herituge Checking is BancorpSoulh's preferred servizes uecount for our friends who are 50 und
gver, Heritage Cheeking accounts eam interest at s eompetitive rale, which is delermine salely
by the Baok wd is subject lo change weekly, Interest is earned daily on the collected balance
usiug the duily bolance method and is credited and compounded monihly, 1 you close yaur
Hesitage Checking account before the interest is credited, you will reczive the uccived interest for
that period. In addition to caming interesi, Herituge Checking accounts include conumon ciiwier
accidental deoth insurance as well as discounts and special savings,

L5000

Minimum opening deposit $5000

Momhly Service Chiage with o mininum daily ledger bulance of:

$30400 or more h NONE

Below $300.00 SR.00
Interest Plos Checking

The Interest Plus Cheeking neeount s # fiered-rate checking secoumt,

The inferest rote ters are ns follows:
Dalances between $0-54 999
Balnces between $5000-89 999
Balinces between §10,000-524 599
Bulnnces belween $25,000-$49 959
Balnees between $50,000-599,999
Balonces $100,000 and above

antk depozils aro FUIC Insured, YancorpSaulh Invesument Servicos, Inc,, and BancerpSouth insurance Senvces, Inc,, are whaly owned subsidisries of Banearpscuth
Dank, Insurance progucts are oflered by Dancorpsonih insurance Senvites, inc. Investmen products ate eifeicd by DancorpSaurh Invesiment Semces, Ine, Meimbar
SIPC lasurance and investmenl products are » Nol a depesit | Nat FOIC insured » Not Insured by sny federal government aguncy » Nat guarantead by the bank
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Yowr ueenunt by unlimited transuciems ot no extm cost und eams interest ul i compelitive rite
detenmiined solely by tue Bank ind is subjict lo chunge weekly. Interest is caleulated bised on
simple injerestand upplied to the daily colleeted balance. Interoyt is credited atstatement time and
i nvaiitable for wcly withdrval,

Minimnum opening deposit 3100000
Menthly service chirge with « baltie of:

£1,00000 or mome NONE
Below $1000.00 31000
Monthly stalements ie itemized and include imnged checks.

SAVINGS ACCOUNTS
Interest is puid on (he collected blwie in the:ncount using the daily bolunce method of interest
culeulation. The minimum depasit required to open  BancorpSouth savings uccount varies by oe-
count type. See individual account descriptions fur details,

Money Markel Sefeet

Tho Money Murkel Select uccount is u Gexed-rag moncy wrket aecovnt, The interest rle ters
ure 13 follows:

Balanoss between $0-59999

Nulanees hetween $10,000-524,999

Bulunces between $25,000-549 999

Bulances between $50,000-§99,9%9

Bulunces between $100,000-5149,999

Ralinces belween $150,00-8499 99

Bofnnces 3500, 000 and ubove
The Moiiey Morket Select tccount ens interest at a competiiive e determinied solely by the
Bunk wnd is subject o chunge. Interestis caleutuied based on simple interest and upplicd to the
diily collected batunce, Intcrest is credited al statement Gme; however, the ncenied intorest is
uvailable for closing withdrawals,

Minimum upeaing deposit S1 00000
Minimum bakuice £1000000
Mantily service charge with u balonce of:

51000000 or more NONG
Below $10000.00 51000

There will be 1 $10.00 churge for eich withdrawul In excess of six per month, Monlbly stue-
mens e femized and biciude innped checks. A BuncorpSouth checking iccovnt s teqired lo
apen thiy aceount.

Pursonn! Muney Markel

“I'se Personnl Money Market ucount is 4 tiered-rale money muukel secount, The nlerest ras tiers
we as follows:

Bulunees hetween $0-52499

Bulunces belween $2,500-54 999

Rulinees $5 000 nud sbove
The Peysoral Moy inrket necount eimis iiterust il # campelitive re determined solely by the
Bank nndl i suhjest to chnge, Inierest fs ealeulned bused on simple interestand upplied (o the
duily calleted hlince, herest is eredited at statemient imey however, the nccued interesl i
wailuble for cloxing withdrawals,

Minimuin openiny deposit 3100000
Monthly service charge with a bakice of:
$1.000.00 or more NONE

BancorpSouiin
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Below $1,000,00 $1000
There will b a $10.00 charge for cuch withdrws in excess of six par month, Monthly statements
are itemized and include jmaped checks,

Clnssle Savings
Interestis poid on the cofleeted balance wsing the duily bilanes melhed. The mile of inferest 1 d-
termined solsly by Ihe Bank und is subject to change oa n wickly basis. Tnterest is compounded
daily und erediled seminnnundly. Deposits and wilhdmwals cen be made ot any time. 1 yon close
your accolint prinr o the intesest being ereditéd, you will reccive intcrest Livough the closing Uate,
Mintmum deposit required to open & Classic Savings aceount 15 $30.00. Only & 525,00 opening
depositis requined for children |5 and witer (o open 2 "Savings Bug” (Classic Snvings) ceount,
All other fecount details apply, There will be 0 $5.00 chiarge for cuch withdrawal in excess of sin
during any six-month eycle,

Select Savings Account
The Select Savings account eurss interest ata rae determiined solely by Ihe Bank and s subject Io
chanpse, Interest s caleuluted bused on scmiunnucl compound und credited semigonually, Accrued
interest is avaitable for early closing withdrawals. A BancoypSonth chiecking ccount is required o
open his account. This account is evailable for businesses.

Minimom openitg deposit $1,00.00
Semiannual service charge with w bakance oft

$1,000.00 ar mare NONE
Below 51,000.00 $15.00

Additional informatinn and fees for Chssic and Seleet Suvings Accounts:

Additional "Memo® statements will be produced if the account s an EFT transaciion during (he

monih, This is t snapshot stalernent and will reflect allsctivily since the fast scheduled semianuugl
statement. There will be 8 $5.00 chire for ceh withdawal in excess of six during any six-montheyele.

Performance Sovings
Performnace Swvings is our special ratc bonus savings account which eams a Bonus Rafe tn your
entire blance when you inzet ench of the foflowing requisements during your inlerest eyelo un
your Performance Savings account:
1, Transfer at least $50 into your Performance Savings accomt euch inlerest eycle electronically
vitt ACH or Tnternet Banking Tramsfr,
2. Combine your Pecfamwce Savings staterient with your BineorpSouth Checking lecount
statement (you will no longer receive a sepate stttement for your Perlormunce Savings necot),
17 you meet both the requiniments nbove during your statement period, your eiline bufanee for thot
jinlergat cycle will eam the Bonus Rute Aanuul Percentoge Yield (APY), Performunce Sayiugs ool
only pays you n Bonus Rate, butslko helps you save with the $50 per interest eyele innsfer ce-
quiretnent, A Pérformance Checking tecount s required 16 open 65 part af our "Perfurmunce
Ranking® package of services, lterest is puid monthly on the collected bulunce in the weeount
using the daily hilanee metlvod of futetest enjoulution. Rotes are subject (o changs &l the bink's dis-
cretion withoutnotiee, Fees muy reduce edmivgs.

Minimum opening depasil §50,00
Minimum monthly halince L5000
Manthly servics chirge I balance falls below minimum $2.50

There will be 1 $5.00 chume for cech withdswal 1o excess of six durig the monthly inlciest cycle,

Christmas Cluh
Christas Club acecunts cam interest st a rate detennined solely by the Bank and s subjecl to
change weekly, Interest is calculaied on the daity ledger balance using the daily bnlunce methad,
Intcrest s acerued daily and credited yearly in November when i check for lie balance is issued to

Bonvk Jeposils a1e EDIC Insuted, RancorpSouth Invesiment Services, In,, and BancerpSoulh inturance Services, Inc, are wholly owned subsiiaries of BaricerpSouth
pank Insuranc pruducts aie offered by BancorpSouth lnsurance Services, Ing, lnvestment products ara oifeied by Bancorpsouth Invesiment Sendces, Inc Meraner
$IPC. Insiiranca and Investment praducts ore » Nt & dposil | Nol FDIC insured « Not insured by any federz) gowerarnnnt agency » Not yuaranieed by the bank
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yuu. 1f yuu clse your Christris Club accoynt Lefore e intevest is oredited, you farfeil wl necrucd
irtcrest, If the principal balance of your Chiistis Club aecount i $250.00 ox less an the day des-
iummied by the Bunk for crediling interest lo Christmas Club accaunts, you forfeil oll eeerved -
erest, 17 you mudke s withdrawal from your Christmas Club secount prior 1o the dite in November
witen w eleek for the blonce of the necount I8 Issued to you, you will be chacged a fee of $300 for
each such withdimwi,

SERVICE FEES
Check Printing Charges. Chipes will vary based on cheek design
Offieinl Cheeks B 5,00
Lach Overdeaft (OD) Item 235,00
Taieh Insulficlent (NSF) Funds Tiem 33500
Cantinitous Overdraft Fee $25,00

Tor each period of tea (10) days or Jonger thet your nccount is continuausly In averdenft,
charged on the lenth {1Uth) day .

Overdrlt Rapuity Credii Line e $7.50 per Leans(er
Overdealt TrnsTer Pee fram Credit Card See your
Cirdhalder Agreement
Qverdrafi Tronster Fee from ligible Deposit Account $7.50
per linnsfer
Bach Stop Payment L3560
Euch ACH Slop Payment of Future Items $35.00
and (hen a $5.00 monthly elurge for each month alter the sixth
month fu which stop payment reinaing o elfect
Ench Retumed Deposit ltem $7.00
Exch Retumed Cheek Recleosited $3.00
Ench Retumned Check Speciad Hindiing §1.50
Bueh Deposit Coneatinn $300
Spechil Stulement 3150
[ebit Crud Replocensont Fee $5.00
Resenrch Fees:
Resewch Per Hous 32000
Phatewopies (ench) S100
Collection Jem Fee {he cost
of processing (he colleetion letter with a $20 minimum,
Domunt Checking Aeeoont Churges £8.50
A SR.50 per atonth fee will be charged on donmint iecounls.
“Donunt Aceounis wre delined by applicable Tuw.
Domant Savings Accoupt Chinges 38,50
An$B.50 per month fee will be churged on domonk izeounts.
"Dominnt Accowts” are defincel by applicable T,
90 Dy Account Clasurs Fee $25.010
{Fea charged on checking riccosmis clised within 90 duys of opening.)
Wire Transfer Fees;
Outgaing 31500
Incoming 51200
Fareign $50.00
Telephone Funds Trinslers;
Automitted viu Infol.ine NQO CHARGE
Assisted) by branch or InfoLine persunncl $3.00

StPe
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Safe Deposit Box Drilling Fee - Missouri §35.00
. Al other stites $15.00
Legul Processing Upto $12500
(see Other Important Informnation section)
ABOUT OYERDRAFTS

An "overdealt” oceurs any time a chieck, ACH, ATM, debit card, bank Fee (Including any
overdrnfi-related fee) or any ather transaction (collectively, a “Trinsaction”)Is presented for
piyment agninst an account and the available balanee of the account Is Insufticient to pay
the Transactlon. When ai ovesdrafl accucs, we oy, of ovr diseretion, refuse the Transic-
tlan, or alternntively, we may choose to puy the Transuetlon, in which case a negative ic-
count helance will resull,

Qverdeall Payment Service
BoncorpSouth’s Overdraft Payment Service Is a sorvico wherehy we determine hether o
pay & Tennsaction in overdvaft, This determination Is strietly discretionsry with us, Our
Overdraft Payment Service is not a confract or ngresment with you. We are ol required to
pay any Transiction fo overdran, even iF we huve paid averdrafts many times previously
and eve 1 we bave permitted w aceount (o remaln i an overdrawn stafus for an extended
perlod, We use a ¥ariety of Factors in defesmining whether o py 8 Traosaction In overdrall,
tneluding, but uot necessarlly limlted to, how long your account bus been open, how many
times and 1o whnl amounts your aceount lins been previously overdrawn, hot much maney
you baye i your account on avernge, whethar your seeount s or ins been subject (o gar-
Wishment or other lagal action, and whellier yno have defawted on any sgrezments with us
{including loan agreements), You may vemave your scconnt front our Qverdralt Fayment
Service, in witich ense we avitl vefuse [0 poy most Transaclfong dravwn agalnst insuMiclent
[unds. Removiug your account from our Overdrof) Payment Service does not gunrantee
thiat yaur acenust eannot be overdraw. For example, cortaln Trausnctions fuch s pre.
suthacked clectronle dehits and bank foes may continue Lo be paid ron your aceomnt
and way cause your gecount 1o be everdraws, Call a BancorpSauth customer service
vepresentative al 1-838-797-7711 to nsk about removing your aecount from our Qvevdraft
Payment Service, :

Ovevdrafl-related Fees
Certain fees opply to our Overdeafl Payment Service and Lo accounts which atherwise ho-
carne pyerdrawn, I0we declde to pay a Transnctlon b overdvaft, you yill be chiarged an
Overdraft (OD) Ttem feo for uch such Trausnellon, Hwe dechde nol to pay b Trunsaction
Into pverdentt, you wiil be charped an Insulficlent Funds (NSE) Hem fee fox ench refused
Transaction. IT your secount remoins n overdraft for ten (10) conseculive duys, tien on fhe
{anth (L00Y) day you will bie charged n Continuous Overdralt foe. Only one Continuous
Qverdraft fec will he charged for each conthuous perfod of overdraf of ton (10) doys or
more, regardless of how long such period continues, Theee fs no linylt to Che amount of Over-
denft Item, InsufGelent Tunds Hem or Contimious Overdrafl fets (clloctively, “Overdrofl-
relnted Fees”) which you may Incur,

Qrdey of Payment
Tt more than one Transactlon (whether check, ACH, AT, debit card, bank fee, overdraft-
relited foe or any ollier tansaction) is presented for payment agoinst ymir necount ni the -
sune binking day and e avalluble balunce Is fnsufDeleot to pay then sl we may decideto
pay any or all of them in any ovder we chocse, When wa pay ‘Iransactions, we generatly
choose to pay the lrgest Veansaction firstumd thesmallest Transaetinn Jast, Our chooshig
this arder of paynient for Teansaclions snay resull in greater Ovecdrafl-rebited Fees than ir

Aank deposits are FOIC Insured BancorpSouth Invesiment Services, tnc , and BapcaipSouth Insurance Seeatel, Inc , dre whally owied subsiciaries of Bancorpsouth
Bonk Insurance producls ate offered by Bancorpsauth Insurance Senvces, Ing, Investinent peaducts are offeted by JanecrpSoulh Investment Seraces, (ne Member
and investment products are » Not & doposit | Not FOIC insured » Wol fnsured by any Jederel goverament agency * Hat guatanteed by the bonk
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we had chosen (o pay thens In some other order or kad chosen not to pay them. Wemay
ulso choose to first pay Transactions which nre puyable to BancorpSouth and our afitliates,

Avolding Overdealt-reluled Fees
The best way to ivold Overdraft-related Feesis to manage your accouat so that you do not
overdraw Il Otherwlse, you may avold Overdrait-relnted Fees through one of the Over-
drafl Protectlon products olfered by BuncorpSouth, Credit Card Overdeaft Pratectlon
warks iy ¢eharglag your BancorpSouth MasterCard® or YISA® eredil card for cash ad-
yances in the Lotal smaunt of Transactons diawn ngainst [nsufficient funds, with resulting
deposits of thevash udvance amounts Inlo ynur iccount o cover such Transnetions, up lo
the wynlluble cash ndvance lmit of your tredit cord, Crodit Card Overdraft Protection
transacHon ure subject ta all of the rues and fuance charge provisioas applicatile o cash
advances uder the Cazdholder Agresntent, You may nlsn avold Qverdraft-reluled Fees by
establshing o BancorpSouth Bquity Credit Line, which Is a line of eredlt, This form of
Qverdrull Pratection works by churging your Eguity Credit Liue in he amounts of Trans-
aetlons deawn agaist Insuificlent funds, witl eesulting dejosits of these amounis into your
account fo cover such ‘Lransaetions, up to the nvnftable eeedlt ot of your Fqully Credlt
Ling;An Overdralt Bquity Credit Ling fec and Interest vharges will be charged to youe Bg-
uity Credit Line In nccordnuee with the terwss of your Bquity Credit Line ngreenmient, You
sy lsa iwvold Overdiniterelited Pees by Hnking your recount fo anather checldug or say-
Ings acegunt you buve with BancorpSouth, This form of Overdenit Protection worka by
debiting fram your uther fccount (he amounts of Transactions drawn agnivst insufliclent
funds, with resulting deposits of these amounts into your necount o caver such Transac-
tians, up ta the available halanee of your other accouut. A transfer fee il ba chorged. It Is
still possitite for your secount to become overdrawn and {o Incur Overdraft-related Fees
oven if you use aiy Overdroft Protection product, auch as when your eredit card or Equity
Credit Line reaches I1s applicable limit or (he available balance of your linked account s
depleted ang you continue o malke Transactions on yaur acceunt, Calla RancorpSouth
customer servies represeatnllve ot 1-§88-797-9711 to ask abaut aur Overdealt Vrolection

. products. Also, ask i eustomier secvice representalive for a copy of our flier, "How [o Avald
Poylng Bank [ees?

- MasterCard® Debit Card
BuneorpSouth MasicrCard® Debit Card is (e convenient plustic card that leoks fike a credit ard
ol works lke n chieck, deducting your purchises Trom your checking aceount. MasterCard?
Cebit Cuid i poodd for cash purcliuzes anywhere debit MasterChre® i aceepted, Plus, you geln
wesiptwith every trunsuctun so there b no problom keeping track of what yau have spent.
Manithly, all tmisactions tre repaned on your checking wecount stutentent ulong with any cheeks
o huve writicn, A Mister Dehit Ciird servis ns your ATM curd, 50 you only huve one
“ehecking noeaunt enrd” to camy with you.

MisterCrd® Dehlt Cod Tee NOCHARGE
These B fee of $150 per tunsuction when you tse your MusterCird® Debit Curd ot ATM
thut belongs to sather ik or finnncin services campuny. Such ather bank o fiuangial services
company may ilso chirge your uceaunt a fes fory MusterCard® Debie Card transuction made at
its ATM. There is o te of gric pereent (19) of the transactinn mmahnt if you use your
MasterCard® Debit Cad for 2 transietion 1 « foreiga country, If your lnsaction in & foreign
countey is in a corrency olher than U,S, dallas, the mite used for convening (he tmnsaction o US,
dollais will be the wholesale market rate orany government-muudated sale in offect on the dale
it MisterCard processes e transection or iy other sate or meihod presedbed by the then-cur-
cent MusterCird cegulutions, Cumsaicy coversion inay eccur o b dn other thiun the date of the
transuction, and the conversion rate may be uffected secordingly.
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[nternet Banking nnd DIl Pay )
Tntcrnet Banking is frec with any personal BaicorpSouth checking or Money Market uccount. In-
ternet Bunking allows yon lo necess haliince inquiries, view your statement Jnformation and your
canceled cheeks (even if yovr statcrent doesn't have eheck images), rnsier belween dccounts,
and make payments on your BancorpSottth ling of credil ot loan,

Free Bill Pay Is nisa avallable with nny personal BancorpSouth checking account swhen you sign
up for Tnteniel Banking if you hive  combination of cither ouline stateiment and debit cord or di-
rect deposit and debil card. A $4.99 monthly service charge will he assessed for Bill Pay if the
combinntlon & not in effect at statement time, To reesive Bill Pay, youneed to enrolt in Iniemel
Banking, and then signup for Bill Pay trongh Intemet Bnuking, (The Fres Bill Pay option listed
above is standard for ull custosers who registes for Bi)l Pay after Angust 21,2006, I you ene-
rently have Bill Pay and would like to change your billing method, please ask your Tncol eustomer
service representative or cull our Infoldne t 1-388-797-1711)

24-Hour Banking
Yo way socess your BancorpSanih checking account day nd night at literally thousands of
ATMs neross the United States with our sutorated teller card, AL BuncorpSuuth ATM lcutions
you iy ke depasils ws welt ns witlidrmwols, loan paymenis nd trns(ers between oecounts,

24-Hour Bunkivg Coed Fee $1.00 per month

There is o fee of $1.50 per tmnsuction when you use your 24-Hour Banking cartl at an ATM thi
bitlongs to another bunk of fioancia) servives campany. Sueh other bank ar finmchul servlees com-
puny may s charge your aceqont p feo for 4 24-Hour Banking curd transnction made st ils ATM,

Corilficale of Deposit .

BancorpSouth Certificatesof Deposit offer competitive reiums on fnvestaents thit cim be tlored
o fit your exact needs. Enrly withdraw:d peniltics apply to uif Cexlificates of Deposil,

Minimuin opening deposil S1X0400

Plus Pucknge
The Plus Package fs 1 packge of benefits und sivings which may be wlded to any BancorpSoull
pessonal checking nesount. A fee of §4.50 for individunls less than 60 years of nge ur $3.30 for in-
dividunls 0 und better applies md will bo dedusted fiom your BastcomSenth personal checking
fccounl on b monthly busts, 1 you have previously emolled in the program mid are being charged
i of 34.50 par month, please natlfy o BuncorpSouth represcaintive upon aliaining the ge of
60, und we will ghdly adjust yoor monthly fee 1o (he approprite mie.

OTHER IMPORTANT INFORMATION
* e Daily Brlunce Methed of paying interest uses the dnily balance i calculating the inlerest on
your account. This method applics a dily peridic rate to the piincipal in the account each duy.
When you deposit cheeka inlo any uccount ¢l RancorpSoulh, intecest begins (o necrue no ler
than the husiness day we receive credit for 1he ftem.

2 The Daily Ledger Butunce reflecis ol deposits nd withdvasvals regordless of aclud collestion
of funds.

© (n checking nceounts, federal regulations allow the bunk to creale transaction wnd sirvings sub-
gecounts which exist only on the boaks of the bank und which allow the bunk to muke tmnsfers
aL b close of each working duy. This puts the bunk in a more favaruble gosition concerting
reserve equirements imd ullimately allows us o miintain the most competilive pricing on your
checking nccount, The uclvily of the sub-ucconnts will nat be teflected on your bank statement
and will nol affect your aceount balance or the interest, fezs and features of your checking sccount.

Bank deposils are FNC Tnsuted, BancarpSouth invesiment Services, Inc , and BancerpSaulh lnnutanca Sandcey, Inc, ale wholy awned subsidiarizs of BancorpSauth
8ank insurance piodusts s offered by BancorpSouth insurance Services, Inc. invesiment products are offered by Bancorpsouth Invetment Servced, Inc Member
and mvestment produtls are » Not o depasit | Not FOIC insured « Hat intuted by any lederal govorament agency » Hot guranteed by the bank

bancorpsouth.com

PLAINTIFF SWIFT 00008
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Account Information Statement - continued

o Blectronic debits such ny Avtomuted Teller Machine and MusiziCard® Debit Cord along with
tnfoLine lcansfiers ure nul included in your debititem count for ealoulaling service charges.

o Altfees und charges ure subject to upplicable faw,

» I your aecount In made subject to gamishment, exeeution, lewy ar mny simifar legul process, or it
your tiecuunt is mdee subject to uny lopal proceeding in which the Bank is required fo respond,
aygpear or provide records, we iy chorge you for each such gamishment, execution, levy or
pracecding  fee of up fo $125.00, This fee is in ndditian o nay eost snd espenses, including
fensanable attamty's fes, which we ineur In cunneetion with any of the forguing,

< You muy tiot use your account in connectlon wilh any husiness of placing, receiving or
atherwise lnowlngly Lansmitting bels or wigers by any means which involves the use,
ot least 1y paxt, of the Lntecnet, o for any other (ransaction which Is prahiblied by Federal
Reserve Regulatlon GG.

Effectlve Date: May 10, 2010
5

=) 22 D e o ol 2 Bank.depesits o NG Instned. D3siGIpSouh thwamenl Services, Inc., 2nd BancorpSouth Insurance Services, Inc., are whofly owned sutsiiaries of Bancerpsouth
@@gg@,@@”&gg ﬁu E ﬂ Bonk Insurmsce produsts st olleieithy taneorpsouth nsurance Sorvices, Inc, Invesiment proguscts are offered by sancorpSolth westvent Sanvicos, inc, Membar

SIPE. Iranranct: andl fmaesimgnd products ars > Not @ depesil [ Nol FOIC nsured » Nol nsured by any (oderal goverament agency » Not guasanieed by the bank
« Moy yo drwn In value

Right Where You Are bancorpsouth.com
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1 IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
2 MIAMI DIVISION
CASE NO. 1:09-MD-02036-JLK
3
IN RE: CHECKING ACCOUNT )
4 OVERDRAFT LITIGATION )
)
5 MDL No. 2036 )
)
6 )
)
7 THIS DOCUMENT RELATES TO: )
)
8 Swift vs. BancorpSouth, Inc. )
N.D. FL Case No. 1:10-cv-00090-SPM )
9 S.D. FL Case No. 1:10-cv-23872-JLK )
. )
10 | )
11 THE 30(b)6 DEPOSITION OF
12 JEFF JAGGERS
13 Taken on Behalf of the Plaintiffs
14 August 15, 2012 ‘
15 8:57 A.M. - 11:33 A.M. |
16 |
. |
18
19
20
21
22
23 Edward F. Kidd, RPR, LCR #501
24
25 My License Expires: 6/30/14
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1 Does BancorpSouth have any specific

2 knowledge that Shane Swift, plaintiff,

3 voluntarily initiated all transactions which
4 caused his accounts to be overdrawn?

5 A. From my --

6 Q. Not from your -- from the perspective

7 of the bank?

8 A. From the bank's perspective, the

9 customer is responsible for the initiation of
10 their transactions and the customer has the
11 responsibility to either write the check,

12 swipe the card, authorize a third party to
13 draft their account, withdraw cash from an

14 ATM, all of those things are the customer's

15 responsibility to initiate those |
|
|

16 transactions. Sitting here today, I'm not

17 aware of any of the transactions as it

18 relates to this case that the Swifts,

19 plaintiffs, did not initiate.
20 Q. Is there some specific transaction of

21 which you have knowledge that plaintiff Shane

22 Swift initiated which caused the account to
23 become overdrawn?

24 MR. TAYLOR: Object to the form.
25 THE WITNESS: Are you -- are you

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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1 time that the account was overdrawn, there

2 could have been letters that were forwarded

3 to the plaintiffs reminding them that their

4 account was overdrawn. The plaintiffs

5 received monthly statements. On those

6 monthly statements the fees were disclosed

7 and listed on their monthly statements, and

8 the actual balances in their accounts, there

9 is a summary section in the balance of the
10 account in which the customer would have seen
11 | their balances on a daily basis.
12 Q. Any other way that plaintiff Shane
13 Swift would have received notice of overdraft
14 charges?
15 A. He, the -- not -- I'm not a lawyer.
16 Q. Sure.
4 A. Without speaking to the legal
18 definition of notice, the bank provides
19 multiple channels for the customer to obtain ‘
20 information on their account on a daily ‘

|
|

21 basis.

22 Q. Uh-huh?

23 A. There is a voice response system that
24 a customer can call and they can listen to

25 their transactions, they can speak to a bank

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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1 representative and get that information or
2 they can have an online banking account,
3 through that online banking account they see
4 | all the transactions that have posted on
5 their account and the fees would be disclosed
6 in either the voice response or through the
7 online banking application. We now have an
8 E-banking application, mobile banking

9 application that the customer can also see
10 | the transactions history and see fees and
11 other things that are assessed on their

12 account through the mobile banking

13 application.
14 Q. Do you send notices of overdraft

15 charges through that mobile E-banking system?

16 A. The mobile banking application does
17 not -- there are no -- nothing is sent

18 through that. It is a log-in process in

19‘ which you access your account information
20; through credentials.

21: Q. Uh-huh. I'm sorry. Were you

22 | finished?

23 | A. No -- vyes.

24 Q. We're talking here specifically about

25 overdraft charges. It's actually alleged

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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1 time, would your testimony with regard to
2 that phrase in the seventh affirmative
3 defense be any different than your testimony

4 with regard to that phrase in the fifth

|

Si affirmative defense?

6 A. No.

i/ Q. Or, I'm sorry, that is actually the

8 sixth affirmative defense.

9 MR. TAYLOR: TIt's both. |
10 MR. KAPLAN: I'm getting
11 confused. Fifth affirmative defense.

12 BY MR. KAPLAN:

13 Q. The next sentence reads plaintiff and
14 the purported class members failed to cease
15 the practice of voluntarily authorizing
16 | transactions that caused overdraft fees after
17 @ being notified the fees were imposed.
18 | In the interest of time, would your

|
19 testimony here with regard to the phrase
20 | voluntarily authorizing transactions differ
21 materially from your prior testimony with
22 regard to that same phrase, voluntarily
23 initiating all transactions in the first
24 affirmative defense?
25 A. No.

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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1 Q. Mr. Swift?

2 A. (Witness nods head) .

3 Q. Do you have any knowledge that

4 Mr. Swift ever contacted you and said don't

5 pay any of my items into overdraft?

6 A. I don't have any knowledge that

7 anyone, Mr. or Mrs. Swift, contacted us.

8 Q. Okay. As you sit here today, do you
9 have any reason to believe that Mr. Swift did
10 not have an overdraft limit that BancorpSouth
il had in place but did not tell Mr. Swift he

12 had?

13 MR. TAYLOR: Object to the form,
14 but answer it if you can.

15 THE WITNESS: Make sure I

16 understood the gquestion you're asking.
17 While Mr. Smith -- Mr. Swift. So sorry.
18 While Mr. Swift was a customer and his
19 account was with us, was there a period
20 of time in which his account would not
21 have had an overdraft limit?

22 BY MR. KAPLAN:

23 Q. Correct.
24 A, I have not done that research.
25 MR. KAPLAN: You want to take a

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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1 IN THE UNITED STATES DISTRICT COURT
2 SOUTHERN DISTRICT OF FLORIDA
3 MIAMI DIVISION
4
5 Case No. 1:09-MD-02036-JLK
6

7 IN RE: CHECKING ACCOUNT OVERDRAFT
LITIGATION,

MDL No. 2036,
10 Fourth Tranche

11
12 THIS DOCUMENT RELATES TO:
13

Shane Swift v. BancorpSouth, Inc.,
14 S.D. Fla. Case No. 1:10-cv-23872JLK

15

16

17 DEPOSITION
18 OF

19 TRINA SWIFT
20

21 AUGUST 16, 2012
22

23

24

25
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1 mean?
2 A It is the joint account. Yes.
3 0 Okay. You have an individual account

4 at another bank. Is that right?

5 A Yes.

6 Q What bank is that with?

i) A Tberia.

8 Q How long have you had that checking
9 account?
10 A A little over a year.

11 0 Before that, did you guys have just
12 the joint account?
13 A Yes. Well, I have a credit union
14 account.

15 Q Is that through your employer?
16 A Yes.
17 Q Is the Iberia account the first time

18 you had a separate checking account --

19 A Yes.

20 Q -- from Shane? Okay.

21 Why did you open that separate

22 account?

23 A It was for -- it was for business

24 purposes initially as well.

25 Q You have a business that you are

Huseby, Inc. www.huseby.com
555 North Point Center, E., #403, Alpharetta, GA 30022 (404) 875-0400
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1 THE WITNESS: I believe they
2 did. Most places do if you have more
3 than one account there.
4 BY MR. GAYNOR:
5 Q As far as you recall, you have never

6 had a linked account or any other account that

7 was pulled from to cover overdrafts?

8 A I don't remember at this time.

9 0 How did you find out that your

10 account had an overdraft payment service?

11 A I believe, if I can remember, that --
12 it might have been a notice or something. I'm
13 not really sure. It just might have -- I
14 don't remember. I might have gotten a notice

15 from them.

16 Q You mean you think you may have read
17 something that the bank sent you that made you
18 aware of the fact that --

19 A Overdraft. Yes.

20 Q Over the time that you and your

21 husband have had your primary BancorpSouth

22 account, would you agree that you have had a
23 number of overdraft fees over time?
24 A Yes.
25 Q At any point, did you complain to
Huseby, Inc. www.huseby.com

555 North Point Center, E., #403, Alpharetta, GA 30022 (404) 875-0400
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1 BancorpSouth about the overdraft fees you got
2 on your account?

3 A I don't remember going to them

4 complaining about a fee that I have had on my
5 account. No. I don't intentionally try to do
6 that, but it is a service that is provided. I
i/ haven't had to go to the branch and complain

8 about it.

9 Q So you didn't complain about any of
10 your overdraft fees at a branch.
11 Did you ever call customer service or
12 anything like that to complain about overdraft
13 feeg?
14 A I might remember there is a time
15 where there was maybe a computer glitch or
16 something, and I had asked them about it.

17 They said it was the computers, and they

18 reversed that.

19 Q So as we sit herxe today, the only
20 time you remember complaining about an

21 overdraft fee -- the bank reversed those
22 charges?

23 A Yes. Because it really wasn't

24 insufficient. It wasn't negative. It was

25 just something that they had a problem with,

Huseby, Inc. www.huseby.com
555 North Point Center, E., #403, Alpharetta, GA 30022 (404) 875-0400
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1 and they said there were several people that

2 had that problem than that one particular time

3 that I remember.

4 Q In that situation, they resolved it?
5 A Yeah. They made it easy and resolved
6 it.

{0/ Q To your satisfaction?

8 A Yeah.

9 Q At any point, did you tell

10 BancorpSouth that you didn't want overdraft

11 payment service?

12 A No.

13 Q Is it your belief that you could have

14 stopped the service if you didn't want it?

15 MR. KAPLAN: Objection. Form.
16 At what point in time?

17 MR. GAYNOR: Thank you.

18 MR. KAPLAN: Okay.

19 BY MR. GAYNOR:

20 6] I think there is a term that I didn't
21 define when we were talking about definitions
22 of terms before.

23 We referred to the class period in

24 Mr. Swift's deposition this morning, and the

25 class period is roughly 2003 until 2010,

Huseby, Inc. www.huseby.com
555 North Point Center, E., #403, Alpharetta, GA 30022 (404) 875-0400
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1 around the time that the lawsuit was filed.
2 So I may have some guestions from here on out
3 where I refer to the class period. And it

4 will refer to that 2003 to the middle of 2010

5 time period.

6 Do you remember at any time -- strike
7 that.

8 Was there any time during the class

9 period where you asked BancorpSouth to take
10 overdraft payment service off of your account?
11 A No. ©Not that I recall.

12 Q Do you have any reason to believe

13 that, if you had asked them to do that during
14 the class period, that the bank would have

15 refused?

16 A No. I have no reason to believe
17 that.

18 Q Would you agree that having the
19 overdraft payment service on your account

20 provides a benefit to you as an account

21 holder?

22 MR. KAPLAN: Objection to form.
23 THE WITNESS: Your question is
24 do I believe that having that overdraft
25 protection is a benefit to me as an
Huseby, Inc. www.huseby.com

555 North Point Center, E., #403, Alpharetta, GA 30022 (404) 875-0400
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1 account holder?

2 BY MR. GAYNOR:

3 0 Yes, ma'am.

4 A Is that your question?

5 Q Yes, ma'am.

6 A Yes.

W Q At some point in 2010, BancorpSouth

8 specifically asked you and Mr. Swift if you

9 wanted to continue having that service. 1Is
10 that right?

il A I don't remember. Maybe that was --
12 was that when it was an increase in the --

13 maybe when there was an increase in the

14 overdraft fee?

15 MR. GAYNOR: I think I have

16 something that might clear that up.

17 Let's go off the record for a

18 second.

19 (A recess was taken, and the

20 deposition continued as follows:)

21 (Whereupon, Exhibit No. 19 was marked
22 for identification and is attached

23 hereto.)

24 BY MR. GAYNOR:

25 Q Ms. Swift, I'm going to show you what

Huseby, Inc. www.huseby.com
555 North Point Center, E., #403, Alpharetta, GA 30022 (404) 875-0400
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1 Q So your understanding of this

2 document is that BancorpSouth at some point

3 did ask you and Shane if you wanted to

4 continue with the service, and you signed this
5 to say, yes, you did?

6 A Okay. Yes.

7 Q It is your understanding that, after
8 you signed this form, that you and Mr. Swift

9 continued to incur overdraft fees on your

10 BancorpSouth checking account?

11 A Okay .

12 MR. KAPLAN: You have to say yes
13 or no.

14 THE WITNESS: I'm sorry. Yes.

15 BY MR. GAYNOR:
16 Q So there were times after that that

17 you got overdraft fees?

18 A Yes.
19 Q Did BancorpSouth send you notices
20 when you overdrew your account and incurred an

21 overdraft fee?

22 A Yes.
23 0 To your knowledge, is there any time
24 when you would have incurred a fee for an

25 overdraft and did not get a notice?

Huseby, Inc. www.huseby.com
555 North Point Center, E., #403, Alpharetta, GA 30022 (404) 875-0400
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A

Q

overdrawing your account, the bank told you

about it?

A

can always look on-line before you get that
notice in the mail. It doesn't come like

right away.

Q

have overdrawn your account and incurred a fee

for that before you even get that notice?

A

Q

your monthly statements. Correct?

A

Q

statements on your BancorpSouth checking

account?
A
Q
anymore?
A

Q

them on-line?

A

No.

So when you incurred a fee for

Yes. Yes. But can I say that you

So there are ways for you to know you

Yes.

And overdraft fees also show up on

Yes.

How do you receive your monthly

Now, they are on-line.

You don't get hard copy statements

No.

Is that something you chose? To get

Yes.

Huseby, Inc. www.huseby.com
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A

Q

trying to keep the volume of paper down around

my house.

that BancorpSouth's overdraft payment service

is a benefit to you as an account holder.

are certain payments that you make from your
BancorpSouth account that you would rather the

bank pay and charge you a fee than deny?

A

I mean,

something over the other?

Q
A

Q

BancorpSouth pay transactions and charge you a

fee than deny the transactions?

A

Q

you don't believe that, in which you think
they should deny it, the transaction, instead

of paying your transactions?

Use less paper?
Yes.

I sympathize with that. I'm always

You testified earlier that you think

Would it be fair to say that there

Are you asking me some payments or --

are you asking me if I would choose

I think I can ask a better question.
Okay.

Would you generally prefer that

Yes.

Are there any transactions on which

Huseby, Inc. www.huseby.com
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A No.
Q Was there any point in which you
incurred -- well, that you made a debit card

transaction, knowing that there weren't
gufficient funds in the account to cover the

amount of the transaction?

A

just, you know, overdrawn my account.

Q

know that there may have been -- there may not
have been enough in there, and you weren't

sure; but you went forward with the

transaction?

A Yes. Maybe --

Q And -- I'm sorry. I cut you off.
A Yes. You know, it could be a time

where I had an idea what amount it was but did
not know if someone else made another

transaction on the account.

Q

cards for the BancorpSouth checking account?

A

Q

that drew from that account?

Well, I would not have intentionally

Were there times when you just didn't

So that raises a good question.

Did you and Mr. Swift both have debit

Yes.

Did any of your kids have debit cards

Huseby, Inc. www.huseby.com
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16
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18
19
20
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22
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A

Q

had a general idea of about what you thought
was in the account; but you both could be
making transactions at around the same time

drawing from the same funds?

A

Q

understanding that there was, you know, $100
in there at the beginning of the day and you
don't know what Mr. Swift is doing and you go
to spend -- you know, you want to buy gas; and

it is going to be $50.

on clothes that morning.

A

Q

that you initiated unsure of whether there was

enough money in there to cover the

transaction?
MR. KAPLAN: Objection as to
form.
THE WITNESS: So, again, repeat
that.

BY MR. GAYNOR:

No.

So at any given time, you may have

Yes.

So if you had a pretty good

You wouldn't know that he spent $70

Correct.

So there were certainly transactions

Huseby, Inc. www.huseby.com
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1 Q There were times when you initiated
2 transactions being unsure if your account had
3 enough money to cover the transaction?
4 A There were times when I made a
5 transaction and I was unsure of what -- if
6 Shane had made a transaction.
7 Q You were unsure, but you went forward
8 anyway because you knew that BancorpSouth

9 would cover that transaction with the

10 overdraft payment service?

il MR. KAPLAN: Objection as to
12 form.

13 THE WITNESS: Rephrase that
14 question to me again.

15 BY MR. GAYNOR:
16 Q You were unsure, because you couldn't

17 know what your husband was doing, whether

18 there were sufficient funds in the account to

18 cover the transaction; but you went forward

20 anyway because you knew that BancorpSouth's

21 overdraft payment service would cover those

22 transactions?

23 MR. KAPLAN: Objection. Form.

24 You can answer.

25 THE WITNESS: Well, I -- I would
Huseby, l;lc. _ www.huseby.com
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1 say that could be a case. That could be
2 a situation.
3 BY MR. GAYNOR:
4 Q As we sit here today, is it your
5 understanding -- what i1s your understanding of
6 the order in which BancorpSouth posts
7 transactions to checking accounts?
8 A My understanding is that they post
9 from highest to lowest now during this -- the
10 reason why I am here.
11 Q So as we sit here today, you

12 understand that BancorpSouth posts debit

13 transactions from highest to lowest dollar
14 amount?

15 A Yes.

16 Q When did you come to know that?

17 A When Shane and I looked at that

18 transaction and what started this process.
19 Q Were the transactions you are

20 referring to -- there were a series of

21 transactions that you and Mr. Swift reviewed

22 in April or May of 2010 that raised some
23 questions in your mind?
24 A Yes. We had the receipts right there

25 with us, and we just looked at the receipts;

Huseby, Inc. www.huseby.com
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1 and we noticed that we did things on certain
2 days.
3 It would have cleared, but we noticed
4 that the thing that was done later on cleared
5 first because it was -- and it was higher. We
6 just noticed it was higher than the other two
% transactions.
8 Q Would it be fair to say that, when
9 you reviewed that series of transactions, it
10 was clear to you, at that point, that
11 BancorpSouth posted transactions high to low?
12 A Once we looked at that, we just
13 started going backwards and then really
14 started paying attention to it. That is the
15 way that it was arranged.
16 Q When you say you started going
17 backwards, what does that mean?
18 A When we started looking at different
19 -- sometimes keep different receipts on
20 different things. I mean, I try to keep them;
21 but after a while, it becomes a mess.
22 But we started looking at different
23 receipts, and then we looked at the bank
24 statements. And we looked on-line. And it

25 was highest to lowest.

Huseby, Inc. www.huseby.com
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1 Q So you looked at older statements,
2 statements from before that time period; and
3 it was clear from looking at those statements

4 that the bank posted high to low?

5 A (Witness nods head.)

6 Q She can't take down your head nod.
[/ A Yes. Yes. I'm sorry.

8 Q Do you know how far back there were
9 statements -- the statements that you looked
10 at in that process, do you know how far back
11 those went?

12 A Not exactly.

13 Q Do you have an estimate?

14 A Probably a month. I mean, probably
15 just a month of going back comparing.

16 Q Did anyone at BancorpSouth ever tell

17 you that they posted in any order other than

18 high to low?

19 A No.

20 MR. GAYNOR: Let's go off the

2 1l record for a minute.

22 (Whereupon, there was a discussion off
23 the record, and the deposition

24 continued as follows:)

25 BY MR. GAYNOR:

Huseby, Inc. www.huseby.com
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1 Q Ms. Swift, before we took a lunch

2 break, we were talking about when you and

3 Mr. Swift reviewed some transaction history

4 and, you know, became aware that BancorpSouth
5 posts transactions high to low.

6 A Uh-huh.

7 Q I want to pick up on that a little

8 bit. I'm going to show you what has been

9 previously marked as Exhibit 6. I apologize
10 for the print quality on this and for it not

11 being easier to read.

12 But can you identify this document?
13 A It is an Account Information

14 Statement from BancorpSouth.

15 o) Does it have a date on it?

16 A Effective date March 1, 2006.

17 0 Do you remember receiving this from

18 BancorpSouth?

19 A I don't remember, but I probably have
20 received 1it.

21 Q Any reason to believe that you didn't
22 receive it?

23 A No.

24 Q I would like to call your attention

25 to the first page, the far left column. There

Huseby, Inc. www.huseby.com
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1 is a heading that says "About Overdrafts."
2 A Yes.
3 Q The second paragraph under there

4 about halfway down that paragraph says, "Also

5 if more than one check." Do you see where I
6 am referring to?

T A Yes. I see that.

8 Q Would you read that section from

9 where it says "Also more than one check" to

10 the end of that paragraph?

11 A Yes. "Also, if more than one check
12 or other transaction is presented for payment
13 against your account on the same banking day

14 and the available balance is insufficient to

15 pay them all, we may pay them --" excuse me.
16 "We may pay any of them in any order
17 we choose even if the order we choose results
18 in greater overdraft item or insufficient

19 funds item feeg than if we had chosen to pay
20 them in some other order.

21 "We may also choose to first pay

22 checks or other transactions which are payable
23 to BancorpSouth and our affiliates."

24 Q Thank you. Do you understand what

25 that is saying there?

Huseby, Inc. www.huseby.com
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1 A Yes.

2 Q What is your understanding of what

3 that means?

4 A My understanding is that the bank

5 says we will pay your transaction, but we will
6 do it in the way that we want to do it.

7 Q Also, it says we may pay any of them
8 in any order we choose even if the order we

© choose results in greater overdraft item or

10 insufficient funds item fees than if we had

11 chosen to pay them in some other order.

12 A Yes.

13 Q Does that mean that they will pay

14 them in -- could pay them in any order even if
15 it results in more fees for you?

16 A Yes.

17 Q You testified that you believe the

18 bank -- you have no reason to believe that the
19 bank didn't send you this Account Information
20 Statement on or around the time it is dated
21 here in 2006.
22 So if you had read this statement

23 earlier, you would have understood the same
24 thing about it as you understand today?
25 A Yes.

Huseby, Inc. www.huseby.com
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1 Q You testified earlier that you and

2 Mr. Swift gathered from reviewing statements
3 in 2010 that BancorpSouth posts transactions
4 high to low.

5 A Yes.

6 Q If you had reviewed those statements

W earlier, is there any reason why you wouldn't

8 have come to that understanding earlier?

9 A If I would have paid more attention
10 to that earlier, will I be able to understand
11 it better? I think I will be able to
12 understand it the same way if I would have
13 paid attention to it earlier.

14 MR. KAPLAN: That is not the
15 question.

16 BY MR. GAYNOR:

17 Q Yeah. I wasn't saying whether you
18 would have understood it better. It sounded
19 to me like what you said earlier was that,
20 when you did review those statements, it was

21 clear to you that you did have a good

22 understanding --

23 A That it was --

24 Q -- that it was high to low.
25 A Yes.

Huseby, Inc. www.huseby.com
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1 Q So is there any reason why, if you

2 had reviewed them earlier, you wouldn't have

3 come to the same understanding?
4 A If I would have reviewed them
5 earlier, that I wouldn't come to the same

6 understanding? I'm not really --
7 Q I think I can say that a better way.
8 If you had reviewed those earlier,

© you would have come to the same understanding

10 earlier?
11 A Yes.
12 Q Would you have known earlier that

13 BancorpSouth posts high to low?

14 A Yes. I mean, yes.
15 0 We talked earlier about your
16 individual checking account at Iberia Bank.

17 You said you opened that around 2009 or 2010.

18 A Maybe about around that time.

19 Q You opened that because you -- for

20 the reasons you testified earlier. You didn't
21 leave BancorpSouth because of anything the

22 bank had done.
23 A No. I did not.
24 Q Do you have any problems generally

25 with BancorpSouth as a bank?

Huseby, Inc. www.huseby.com
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1 MR. KAPLAN: Objection as to
2 form.
3 THE WITNESS: So you are saying
4 do I have any other problems with them
5 than what is presented today?
6 BY MR. GAYNOR:
7 Q Right. Other than what your husband
8 alleges in his lawsuit, do you have any other

9 problems or issues with BancorpSouth as a

10 bank?
11 A No.
12 Q Your BancorpSouth checking account is

13 still open today?

14 A Yes.

15 Q Would you agree that some payments

16 you have made out of your checking account are

17 more important than other payments?

18 A Yes.
19 Q Would you agree that, for example,
20 your rent payment or your car payment is more

21 important to be paid than when you go to
22 lunch?

23 A Yes.

24 Q Would you agree that your rent

25 payment and your car payment are generally

Huseby, Inc. www.huseby.com
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il THE WITNESS: I would think they
2 would know the transactions that we are
3 making, and they will clear the account,
4 I mean, when they --
5 BY MR. GAYNOR:
6 Q But they certainly don't know when

7 you have written a check until it gets to the

8 bank.
9 A Right.
10 Q And you said on the other topics I

Gl asked you about, as far as the delay or a
12 difference in the amount that is in the

13 merchant's control, you just don't know.

14 MR. KAPLAN: Objection as to
15 form.
16 THE WITNESS: Okay.

17 BY MR. GAYNOR:
18 0 Are you aware that there is sometimes

.5 a difference between the date on which you

20 initiate a transaction and when that
21 transaction clears at the bank?
22 MR. KAPLAN: Objection as to
23 form.
24 THE WITNESS: Okay. Repeat that
25 for me one more time.
Huseby, Inc. www.huseby.com
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—
1 BY MR. GAYNOR:
2 Q Are you aware that there is a
3 difference sometimes between the date on which
4 you initiate a transaction and the date on
5 which a transaction clears at the bank?
6 MR. KAPLAN: Objection as to
7 form.
8 THE WITNESS: There may be a
9 time on a nonbusiness day, on the
10 weekend.
11 BY MR. GAYNOR:
12 Q Are you aware that sometimes, even on
13 a business day, that there is a transaction
14 maybe initiated by you on one day but not
15 cleared at the bank until another day?
16 MR. KAPLAN: Objection. Form.
17 THE WITNESS: Yes. There 1is
18 probably a time when it does that.
19 MR. GAYNOR: I think that is all
20 I have. Thank you very much.
21 MR. KAPLAN: I don't have any
22 either.
23 (Deposition ended at 1:57 p.m.)
24 * Kk Kk Kk Kk K
25
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Case No. 1:09-MD-02036-JLK

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

MDL No. 2036
Fourth Tranche

THIS DOCUMENT RELATES TO:

Shane Swift v. BancorpSouth, Inc.,

)
)
)
)
)
)
)
)
;
S.D. Fla. Case No. 1:10-¢v-23872-JLK )

_ )

PLAINTIFF SHANE SWIFT’S OBJECTIONS AND
RESPONSES TO DEFENDANT BANCORPSOUTH BANK’S
FIRST CONTINUING INTERROGATORIES TO PLAINTIFF

Pursuant to Fed. R. Civ. P. 26 and 33, Plaintiff, Shane Swift (“Plaintiff”) hereby responds
to Defendant, BancorpSouth Bank’s (“BancorpSouth” or “Defendant”) First Continuing

Interrogatories to Plaintiff (“interrogatories™).

GENERAL OBJECTIONS

1. Plaintiff objects to each discovery request that asks for interrogatory response or
the identification of documents that are inconsistent with what Judge James Lawrence King has
already determined to be the proper scope of discovery for requests served on plaintiffs in his
Opinion Setting Standards for Resolution of Discovery Interrogatories and Production of
Documents dated December 15,2010 (D.E. #1016).

2. Plaintiff objects to each discovery request to the extent it calls for documents or

other information that are protected from discovery by the attorney-client privilege, work
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product doctrine, or any other applicable privilege. Any inadvertent disclosure of privileged
information shall not be deemed a waiver by Plaintiff of any applicable privilege or doctrine.

3. Plaintiff’s discovery and investigation with respect to the issues in this case are
ongoing. The following responses and objections are provided without prejudice to Plaintiff’s
right to revise or supplement their responses or objections based on subsequent discovery or
investigation.

4. Plaintiff objects to each discovery request to the extent it seeks confidential or
private personal or business information. To the extent that documents and other information
requested by Defendant are not protected from discovery based on attorney-client privilege or
work product doctrine, and are otherwise discoverable, they will be produced subject to an
appropriate protective order.

5. Plaintiff objects to each discovery request to the extent that it begs the question
and/or assumes facts which have not been admitted. By responding to these requests, Plaintiff
does not admit, concede or agree with any explicit or implicit assumption made in the requests.

6. Plaintiff’s identification of documents and other information in response to these
requests is not intended and should not be construed as (2) an admission that the produced
documents or other information are relevant or admissible; (b) a waiver of any of these General
Objections; or (c) a waiver of any specific objections asserted in response to individual discovery
requests. Plaintiff reserves all proper objections regarding the competency, relevancy,
materiality, privilege, authenticity and/or admissibility as evidence, for any purpose, of any and
all documents and other information produced by Plaintiff in this litigation.

7. Plaintiff objects to the “Definitions,” “Instructions,” and to each discovery

request to the extent they purport to impose any requirement or discovery obligation on Plaintiff
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greater than or different from those imposed by Rule 26 or 33 of the Federal Rules of Civil
Procedure and the applicable rules of this Court.

8. Plaintiff objects to the definition of “you” and “your” to the extent it calls for
information protected by the attorney-client privilege or work product doctrine, and to the extent
it seeks documents or information relating to accounts held by anyone other than Plaintiff.

9. Plaintiff objects to each discovery request to the extent it seeks information about
accounts other than those that are the subject of this litigation, or accounts other than Plaintiff’s

BancorpSouth debit card and/or checking account.

10.  Plaintiff objects to the interrogatories to the extent that they are premature
contention interrogatories subject to later response under Federal Rules of Civil Procedure 26(a)
and 33(a)(2). Plaintiff reserves the right to respond more fully later, or to supplement or amend
any response after a sufficient opportunity for discovery.

11.  Plaintiff objects to the interrogatories to the extent that they are unlimited in scope
and time.

12.  Plaintiff objects to the interrogatories to the extent that they use an overbroad
definition of the term “identify,” and to the extent that the use of the term in certain
interrogatories does not comport with any of the stated definitions.

13.  Plaintiff objects to the interrogatories to the extent that they contain discreet
subparts, and therefore, could exceed the allowable number of interrogatories under Rule 33 of
the Federal Rules of Civil Procedure and/or under any applicable court order.

14. Plaintiff objects to the interrogatories to the extent that they seek information that
Defendants already have in their possession, and are otherwise cumulative or duplicative of

information in Defendant’s possession custody or control, or of information already requested or
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sought in these interrogatories or contained in documents produced in response to Defendant’s
requests for production.

15.  Plaintiff objects to the interrogatories to the extent that they request opinions or
Jegal conclusions, for example, seeking “every material detail” calls for a legal conclusion about
certain facts that might be omitted or included.

16.  Plaintiff objects to the interrogatories to the extent that certain interrogatories seek
“all” or “every” piece of information as overbroad and unduly burdensome, and as calling for
information that is either irrelevant, or cumulative or duplicative of information already provided
in these interrogatories, or of information provided in documents produced in response to
Defendant’s requests for production.

17. Plaintiff objects to any interrogatory that seeks legal argument that will be the
subject of later proceedings in this case.

RESPONSES TO INTERROGATORIES

1. Identify each person, other than BancorpSouth or its employees, or your counsel,
who has knowledge of or information concerning any of the facts alleged in the Complaint and,
for each person identified, state the facts of which that person has knowledge or information and
identify any documents that reflect, support, or evidence such facts.

RESPONSE:

Plaintiff and Plaintiffs wife, Trina Swift, as the joint account holders of the account at
issue in this lawsuit, have knowledge of facts alleged in the Complaint, including the debit card
transactions made under their BancorpSouth accounts, their management of those accounts, and

documents or other communications sent by Defendant relating to their accounts.
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Earnings Performance Group, a third party consultant retained by BancorpSouth, assisted
BancorpSouth with developing and implementing its high-to-low re-sequencing policy.

FDR, a third party which Defendant identifies in its discovery responses to date was
involved in authorizing certain debit card transactions.

2. Other than documents provided to you by BancorpSouth or that you know to be in
BancorpSouth's possession, identify each and every other document, tangible object or other
item of real, documentary or demonstrative evidence which contains, or may contain, material or
information which is, which may be, or which you contend substantiates or supports each of your
contentions involved in this case, and identify the person presently having possession, custody or
control of each item listed.

RESPONSE:

Pursuant to Federal Rule of Civil Procedure 33(d), Plaintiff will produce documents
responsive to Defendant’s First Continuing Request for Production of Documents to Plaintiff.
The responsive documents are in the possession of Plaintiff.

32 Identify all persons from whom you have obtained written or oral statements
regarding the subject matter of this litigation, the date each such statement was taken or made,
the person who obtained the statement and specify the information contained within said
statement,

RESPONSE:

None, other than the deposition of Jeff Jaggers taken on October 12, 2011.

4. Identify each agent, person, corporation, firm, association or other entity that has
been retained by you to conduct or has otherwise conducted an investigation to determine any of

the facts pertaining to any of the issues in this case; describe the nature of each such
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investigation; the date(s) that any investigation was started and completed; and the identity of the
person to whom the results were submitted.

RESPONSE:

Plaintiff has retained attorneys from Kopelowitz Ostrow, P.A., and Chitwood Harley
Harnes LLP to investigate Plaintiff’s claims and file a class action lawsuit on his behalf. In light
of interrogatory number 5, below, Plaintiff interprets this interrogatory as not seeking
information regarding any expert witnesses.

St Identify all expert witnesses you expect to call, whether live or by affidavit or
deposition, in any trial or evidentiary hearing in this action, or whose testimony you intend to
present in support of your motion to certify a class in this action or in support of any alleged
damages, and state the subject matter on which the expert is expected to testify, the substance of
the facts and opinions for the expert's expected testimony, all bases for each opinion, and all
information considered by such expert (including, but not limited to, data, treatises,
compilations, or other opinions) in arriving at his opinion.

RESPONSE:

At this time, Plaintiff has not determined the experts he expects to call at the trial or any
evidentiary hearing in this action. Plaintiff will comply with Court’s Scheduling Order
Pertaining to “Fourth Tranche” Cases (D.E. # 1340) regarding the disclosure of expert witnesses
for trial. Plaintiff has retained Art Olsen of Cassis Technology, LLC, 903 N. 130™ Street #108,
Seattle, WA 98133, as an expert in support of his Motion for Class Certification. See Mr.
Olsen’s declaration filed in support of Plaintiff’s Motion for Class Certification for the subject
matter, the substance of the facts and opinions, the bases for the opinions, and all information

considered by Mr. Olsen in arriving at his expert opinions to date.
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6. If you contend that BancorpSouth, its agents or representatives, or any of its
predecessor's agents or representatives, have made any admissions against interest with respect
to any of the allegations contained in the Complaint, state with specificity and particularity all
such admissions against interest, identify the maker of each such admission, identify the
substance of each such admission, identify the date each such admission was made, and identify
all persons who witnessed or who possess information regarding each such admission.

RESPONSE:

Plaintiff objects to this interrogatory on the grounds that it seeks information protected by
the word-product doctrine. In addition, Plaintiff objects because a response to this interrogatory
calls for a legal conclusion. Subject to and without waiving the foregoing, Plaintiff contends the
deposition transcript of Jeff Jaggers taken in this case contains admissions against BancorpSouth.

7. Identify each person whom you expect to call or whom you may call as a witness
at the trial of this case and, for each such person, provide a detailed summary of the facts,
matters, or opinions about which each such witness will or may testify in this case.

RESPONSE:

At this time, Plaintiff has not determined each person who he expects to call at the trial of
this case. Plaintiff will comply with Court’s Scheduling Order Pertaining to “Fourth Tranche”
Cases (D.E. # 1340) regarding the disclosure of lay witnesses expected to testify at trial.
Plaintiff refers Defendant to the Trial Plan submitted with his Motion for Class Certification,
which provides some detail as to witnesses that he would intend to call at trial.

8. ldentify all persons (other thz.m Plaintiff's legal counsel) who participated in

preparing the response to these Interrogatories.
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RESPONSE:

In addition to Plaintiff’s legal counsel, Plaintiff, Shane Swift, participated in preparing
the responses to these interrogatories.

9. With respect to your BancorpSouth account statements that have been produced
to you and are attached to BancorpSouth's First Requests for Admissions to Plaintiff, identify
each individual fee that you contend was assessed by BancorpSouth unfairly, unconscionably,
unlawfully or in bad faith.

RESPONSE:

Plaintiff objects to this interrogatory because a response to this interrogatory calls for a
legal conclusion. Subject to and without waiving the foregoing, Plaintiff relies on the analysis if
his expert, Art Olsen, as to overdraft fees that were assessed by BancorpSouth as a result of re-
sequencing for which Plaintiff seeks relief in this lawsuit.

10.  With respect to your BancorpSouth account statements that have been produced
to you and are attached to BancorpSouth's First Requests for Admissions to Plaintiff, identify
each individual fee for which you seek recovery or restitution in this lawsuit.

RESPONSE:

See response to interrogatory #9.

11. For each individual fee identified in your response to the preceding Interrogatory,
state all facts on which you base your contention that the fee was assessed unfairly,
unconscionably, unlawfully or in bad faith.

RESPONSE:

See response to interrogatory #9. In summary, Plaintiff now understands that Defendant

assessed and collected overdraft fees for debit card transactions based on the bank re-ordering
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debit card transactions to high-to-low, which increased the frequency of overdraft fees being
assessed.

12. If you have had any account in last 5 years at another financial institution to
which overdraft fees or charges were assessed, and if so, please identify the financial institution
and type of account.

RESPONSE:

In supplement to the General Objections above, Plaintiff objects to this interrogatory on
the grounds that it is inconsistent with Section A. of the Opinion Setting Standards For
Resolution of Discovery Interrogatories and Production of Documents dated December 15, 2010
(D.E. #1016), which Plaintiff contends should be applicable to this case. In response to the first
tranche banks’ request that the plaintiffs produce information regarding their finances on
accounts that are not at issue in this litigation, the Court denied the banks’ motion to compel
ruling that such requests were irrelevant and unduly burdensome. Accordingly, Plaintiff objects
to this interrogatory on the grounds that it is unduly burdensome, irrelevant, and not likely to
lead to the discovery of admissible evidence.

13. Describe each and every fact that you contend supports your allegations in the
complaint that you have incurred or suffered damages “as a result” of BancorpSouth's conduct.

RESPONSE:

Plaintiff objects to this interrogatory as having the potential to invade the attorney-client
and work product privileges to identify every fact that Plaintiff contends supports his claims.
The request is also unduly burdensome as it would require the Plaintiff to list every fact that
could be inferred from the review of the thousands of pages of documents produced to date by

Defendant, as well as the facts revealed by way of Defendant’s written discovery responses and
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the deposition testimony of Jeff Jaggers, in his capacity as Defendant’s Federal Rule of Civil
Procedure 30(b)(6) deponent. Plaintiff additionally incorporates and relies on the Court’s
comments and rulings regarding contention interrogatories set forth in the order dated December
16, 2010 (D.E. # 1016), and the standards the Court imposed in that Order. Discovery is
ongoing, and as such, Plaintiff does not know each and every fact that supports his allegations in
the Complaint that he has suffered damages as a result of BancorpSouth’s conduct.

Plaintiff’s Motion for Class Certification and related Appendices, inclusive of exhibits,
the deposition of Jeff Jaggers, and the declaration of Art Olsen provide facts supportive of the
allegations in Complaint. Plaintiff will comply with any other Order issued by the Court
regarding the identification of trial exhibits.

14. Identify each and every lawsuit to which you have ever been a party, or in which
you have ever given testimony under oath, in which a financial institution was also a party or the
subject matter involved a product offered by a financial institution. Identify any such lawsuit by
stating the name of the lawsuit, the date on which it was filed, and the court in which it is or was
pending.

RESPONSE:

None. Plaintiff also notes the ruling that the Court made in its December 16, 2010 Order
(D.E. # 1016 at 9-10) regarding inquiries into other litigation to which Plaintiff may have been a
party.

15. Identify all receipts referred to in footnote 3 of your Complaint.

RESPONSE:

Pursuant to Federal Rule of Civil Procedure 33(d), Plaintiff will produce documents

responsive to this request.
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16.  Identify all receipts in your possession from third-parties for transactions in which
overdraft fees were charged to you by BancorpSouth as shown on the account statements that
have been produced to you and are attached to BancorpSouth's First Requests for Admissions to
Plaintiff.

RESPONSE:

Pursuant to Federal Rule of Civil Procedure 33(d), Plaintiff will produce documents that
are responsive to this request that he possesses, but does not believe he maintains possession of
every receipt for every transaction for which Defendant charged him an overdraft fee.

17.  Identify the earliest date when you became aware that BancorpSouth engaged in
“reorder[ing] debits from highest to lowest™ as you allege in Paragraph 35 of the Complaint.

RESPONSE:

In supplement to the General Objections above, Plaintiff objects to this interrogatory on
the grounds that it is vague, inasmuch as Plaintiff cannot be expected to know what the
Defendant means by “when you became aware.” The interrogatory is also objectionable because
it mischaracterizes the allegation in paragraph 35 of the Complaint, which reads: “The Deposit
Agreement fails to indicate that the Bank will always reorder debits from highest to lowest.”

18. Identify the earliest date when you became aware that BancorpSouth might pay a
debit card transaction although the transaction resulted in your account becoming overdrawn.

RESPONSE:

In supplement to the General Objections above, Plaintiff objects to this interrogatory on
the grounds that it is vague, inasmuch as Plaintiff cannot be expected to know what the
Defendant means by “when you became aware.” Subject to and without waiving the foregoing,

Plaintiff does not recall when he first became aware that BancorpSouth “might pay a debit card

11
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transaction although the transaction resulted in your account becoming overdrawn.” Plaintiff is
aware that the Defendant did from time to time pay debit card transactions for which the bank
assessed overdraft fees because the bank indicated funds in his account were insufficient to pay
for such debit card transactions. However, he was not aware until shortly before this lawsuit was
filed that Defendant had assessed certain overdraft fees on his account as a result of re-ordering

debit card transactions on his account from highest to lowest.

12
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO. 1:09-MD-02036-JLK

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

MDL No. 2036
Fourth Tranche

THIS DOCUMENT RELATES TO:

Shane Swift v. BancorpSouth, Inc.,
S.D. Fla. Case No. 1:10-¢cv-23872-JLK

CERTIFICATE OF SERVICE

I hereby certify that on December 30, 2011, I served the foregoing Objections and
Responses to BancorpSouth Bank’s First Continuing Interrogatories to Plaintiff by electronic
mail on the following:

Eric Jon Taylor

Darren E. Gaynor

PARKER, HUDSON,

RAINER & DOBBS LLP

1500 Marquis Two Tower

285 Peachtree Center Avenue N.E.
Atlanta, Georgia 30303
Telephone: (404) 523-5000
Facsimile: (404) 522-8409

/s/ Jeffrey M. Ostrow

JEFFREY M. OSTROW

Florida Bar No. 121452
ostrow(@kolawyers.com

KOPELOWITZ OSTROW
FERGUSON WEISELBERG KEECHL
200 S.W. First Avenue, 12™ Floor

Fort Lauderdale, FL 33301

Telephone: (954) 525-4100

Facsimile: (954) 525-4300

Counsel for Plaintiff and the Proposed Classes
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